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Accounting News And Trends 


THE PROFESSION’S NEXT 
TWENTY YEARS 


A brief summary of a two-day sem- 
inar held at the Carnegie Institute of 
Technology, in which some twenty 
leading accounting educators and prac- 
titioners discussed educational prob- 
lems, appears in the Spokesman of the 
Pennsylvania Institute of CPAs (Feb- 
ruary 1961). 

Starting with a forecast of manage- 
ment practices in the 1980s, the par- 
ticipants discussed the impact that the 
current trend toward the use of more 
analytical techniques for solving man- 
agement problems will have on the 
three phases of accounting practice— 
audit, taxes, and management services. 
It was the general opinion that the au- 
dit or attest function of the CPA would 
continue to grow in absolute, but not 
relative, terms. Tax practice was 
viewed as decreasing in importance. 
It was predicted that management 
service practice, however, would con- 
tinue to grow, both absolutely and 
relatively. 

A general view was that, within the 
next twenty years, developments in the 
management sciences will affect the 
audit function. Current research into 
control mechanisms is, for example, 
affording new insights into the nature 





Accounting News and Trends is conducted 
by CHARLES L. SAVAGE, CPA. He is 
presently serving as a member of our So- 
ciety’s Committee on Accounting Procedure 
and is Program Director of the Brooklyn 
Chapter of the National Association of Ac- 
countants. Dr. Savage is professor of ac- 
counting and chairman of the Business 
Administration Division of St. Francis 
College. He is also professor of taxation at 
the New York Law School. 


of internal control. The concept of 
the information system of the firm is 
being expanded to include all elements 
of quantitive information and not only 
information of a traditionally finan- 
cial nature. Understanding of these de- 
velopments and the competence to use 
them may well be necessary to perform 
an audit in the next twenty years. 


DATA FOR BANKERS TO FACILITATE 
LOANS 


CPAs and bankers might well take 
note of some of the suggestions offered 
by William H. Baughan as published 
in “Banking and Accounting—A Sym- 
posium” a booklet which presents the 
papers delivered at the Third Annual 
Accounting and Management Confer- 
ence sponsored jointly by the local 
chapters of the Texas Society of CPAs, 
the Bankers Association, and the Pan 
American College of Edinburg, Texas. 

One of the points raised was that, 
in addition to the balance sheet and 
income statements of the potential bor- 
rowers, the CPA should always, in 
the opinion of the author, go one step 
further and prepare “pro forma” state- 
ments for the future period during 
which the loan will be outstanding. 
These should be developed from con- 
versation and information furnished by 
the borrower and should take into ac- 
count the effect of the additional 
money being loaned. Simple logic de- 
mands that the CPA construct an 
estimated balance sheet for some time 
in the future, preferably at the time 
the loan is to be due. Most of the items 
on the balance sheet can be estimated 
with little effort and the other items 
can be arrived at from the customers’ 
own evaluation of what is going to 
happen to his firm in the coming per- 
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iod. The same is true of the income 
statement. The “pro forma” profit and 
loss statement covering the period in 
which the loan is to be outstanding, or 
even a longer period, does nothing 
more than to recognize changes which 
affect income determination that the 
owner believes are occurring, or al- 
ready have occurred, in his firm. 


Even a more valuable tool is a cash 
budget or estimate of cash “throw-off.” 
In a growth concern, the amount of 
profit that the firm is making bears 
little relationship to its ability to pay 
its debt. Before the profit is even 
shown on the income statement, it is 
already tied up in assets of the firm, 
some liquid, some not. Thus, the only 
precise tool available to the banker is 
this cash budget. Too few firms have 
ever heard of this little statement and 
too few bankers demand it. Yet, there 
is nothing complicated about it. It has 
tremendous flexibility and can be 
made to suit specific purposes. The 
cash budget is nothing more than a 
statement for a given period of time, 
broken down on any time basis de- 
sired, of how much cash will be com- 
ing in from all sources and how much 
will be going out. A positive balance 
indicates the amount available for 
owner take-out, or debt repayment, 
and negative balances indicate that 
outside funds must be obtained, or 
plans changed. 

The preparation of this statement 
does require that owners of the firm 
know a little about the period taken 
to convert inventories into sales, sales 
into receivables, receivables into cash, 
and that they have some ideas about 
possible capital expenditures during 
the coming period. 

If the company has gone through 
the educational process of having a 
general budget, the cash budget is a 
simple by-product. If the company has 
no budget and, therefore, knows noth- 
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ing about its future but only its past, 
the accuracy of the cash budget will 
be diminished. But its preparation can 
turn out to be a revelation to the man- 
agers, and call attention to all sorts 
of poor business practices that relate 
to cash flow. 

The author believes that the use 
of the “pro forma” statement and the 
cash budget in credit analysis is essen- 
tial. Traditional accounting has given 
too little attention to these tools, and 
has been much too content to provide 
only the income statement and balance 
sheet, both of which are historical 
records. Outsiders, both lenders and 
investors, have been too satisfied with 
these traditional statements and have 
not demanded more appropriate in- 
formation. These supplementary state- 
ments provide the real basis for lend- 
ing, because they focus attention on 
the ability to repay from business op- 
erations, not from liquidation. 

We nevertheless should recognize 
that the desirability and the need for 
this type of supplementary data is af- 
fected by the term of the loan, its 
amount in relation to the borrower’s 
capital, and to the earnings history. 


THE NEED FOR ACCOUNTING 
PRINCIPLES 


In a forthright article entitled “Ac- 
counting at the Crossroads” (The Re- 
port, October 1961, Colorado Society 
of CPAs) Mr. A. Bruce Matthews 
poses again the problem for the CPA 
resulting from the lack of a basic 
statement of accounting principles. He 
points out that the primary reason for 
the existence of the CPA is to com- 
municate information to persons who 
can make a decision based upon that 
information. If this is our function, he 
asks, why are so many alternative 
principles allowed to co-exist so that 
reliance is often placed on footnotes 
to correct improper accounting? 
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After listing some of the areas in 
which there is no general agreement 
as to the appropriate accounting prin- 
ciple, e.g., depreciation, inventories, 
tax allocation, depletion, intangible 
drilling costs, research and develop- 
ment expenditures, stock dividends, 
stock options, mergers and acquisi- 
tions, he proceeds to discuss in some 
detail the accounting for long-term 
leases. The use of this device is becom- 
ing more widespread and is particu- 
larly useful for those companies with 
a high debt ratio. In a recent survey of 
1,300 corporations, it was found that 
53% utilized long-term leases as a 
method of financing. In this survey, 
88% of the merchandising companies 
were leasing, also, 98% of the inte- 
grated oil companies, and 52% of the 
utilities. Only 16% of the companies 
which were debt free were using long- 
term leases as a financing tool while 
71% of the companies with a heavy 
debt structure (over 55%) were 
leasing. 

Another survey found that 86% 
of the financial analysts regard long- 
term leases as a form of capital and 
that 90% were of the opinion that a 
company was able to obtain more 
total credit if it availed itself of the 
long-term lease. The reason given for 
this statement was that the long-term 
leases did not have to be reflected on 
the balance sheet. During the past year 
a number of companies have recog- 
nized the true nature of the long-term 
lease and have recorded the liability 
in the financial statements at the dis- 
counted value of the future lease pay- 
ments, also carrying the amount as an 
asset representing the right to the future 
use of the property. If this alternative 
method of financing the acquisition of 
properties is in substance a long-term 
| liability, then it should be so reflected 
| in the financial statements so that the 
_ readers will be fully informed as to the 
| true financial position of the company. 
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Accountants are basically fact find- 
ers and once the facts of a situation 
are determined there should be only 
one method of accounting which will 
accurately portray these facts to the 
reader of financial reports. This is 
not to imply that there are no alter- 
native methods of accounting for in- 
ventories, depreciation, etc., but there 
can only be one of the alternatives 
which will accurately portray the facts 
found in a particular situation. 

Concluding with a call to action, 
the author says: “We, as accountants, 
must recognize the weaknesses which 
exist in our profession and should 
vigorously support the movement to 
define objective standards upon which 
sound accounting principles can be 
based. Whether or not there will be 
a place in tomorrow’s economy for the 
certified public accountant will be de- 
termined by what the profession does 
to solve the serious problems of finan- 
cial reporting. If we lose the con- 
fidence of the financial statement 
readers, we will cease to have any 
reason to exist.” 

Of course, the Accounting Principles 
Board is now working on this prob- 
lem and the profssion looks forward 
hopefully to solid achievement in this 
area. 
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Letters to the Editor 


THE PROFESSION’S INTEREST IN 
CPA EXAMINATION REQUIREMENTS 


Certain proposals are presently re- 
ceiving serious consideration by the 
License Committee of the Board of 
Regents of New York “with respect 
to preparation for the CPA examina- 
tion and the matter of including a fifth 
year in the accounting curriculum.” 
A special committee was appointed, 
June 23, 1959, to study and report 
upon the materials quoted. It is my 
understanding that the recommenda- 
tions of the committee are now before 
the Council of Accountancy. 


The fixation of requirements for the 
CPA examination is a matter of ser- 
ious concern to the profession. Such 
matters as educational requirements, 
experience requirements, and the ad- 
visability of a fifth year in accounting 
should be the subject of full disclosure 
and discussion among members of the 
profession of accounting. Any changes 
proposed for the modification of pres- 
ent qualifying standards for the CPA 
examination should have the official 
endorsement of the professional ac- 
countants of the State of New York. 
For all practical purposes, this means 
the endorsement of the New York 
State Society of Certified Public Ac- 
countants. This body is the official 
representative of the profession of 
accounting in New York. 


Before a fifth (and costly) year of 
accounting education is prescribed, it 
would seem that—preliminary to such 
a recommendation—the reasons for 
the high degree of mortality on the 
present CPA examination should be 
ascertained. Once these reasons have 
been ascertained, steps can be insti- 
tuted for the correction of revealed de- 
ficiencies. (It is well known, for exam- 
ple, that many unqualified candidates 


sit for the CPA examination. Why 
should this be so? Why cannot many 
unqualified candidates be eliminated by 
better screening procedures for admit- 
tance to the CPA examination?) Un- 
less the reasons for a high degree of 
mortality on the CPA examination 
stand revealed—and corrective meas- 
ures are instituted for the betterment 
of this condition—it is rather artificial 
to advocate, or believe, that a fifth year 
of accounting can be the cure-all for 
a present unpalatable state of affairs. 

All who have a genuine professional 
interest in the CPA certificate of the 
State of New York and all who have 
a genuine interest in the educational 
requirements leading to the certificate 
should carefully read the Draft of the 
Special Committee. In the interest of 
“full disclosure” and of doing what is 
professionally right, the Draft should 
have the widest circulation in profes- 
sional circles. 

No significant change should be 
made operative in the requirements 
which qualify a man to sit for the CPA 
examination unless this change has 
been approved by the profession of 
certified public accountants of the 
State of New York. For all practical 
purposes, the profession of accounting 
in New York is represented by The 
New York State Society of Certified 
Public Accountants. The Society 
should be consulted and its official en- 
dorsement obtained before any change 
is made in requirements for the CPA 
examination and certificate. 

This is an eminently proper request. 
It parallels comparable procedures in 
effect for the professions of law and 
medicine. 

ARNOLD W. JOHNSON 

(Chairman, Department of Account- 

ing, New York University) 
New York, N. Y. 
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THE PRIVACY OF JOINT RETURNS 


I was interested to read Leonard H. 
Carter’s “Guide to Joint Returns” in 
the January 1961 NEw York CERTI- 
FIED PUBLIC ACCOUNTANT. 

I think those who obtain 936s from 
estranged spouses should realize that 
while it does eliminate the necessity 
of the other spouse seeing the return, 
it does not eliminate the possibility of 
the other spouse seeing the return. A 
joint return is still a return of husband 
and wife and either party may acquire 
a copy from the government. 


RALPH G. LEDLEY, CPA 
(Queens College) 
New York, N. Y. 


AUDITING BANK DEPOSIT SLIPS 


The February 1961 issue of THE 
New YORK CERTIFIED PUBLIC AC- 
COUNTANT contained a letter from 
George Lieberman, CPA questioning 
the usefulness of the auditing proce- 
dure of requesting duplicate deposit 
tickets from the client’s bank and com- 
paring each item thereon with the de- 
tails recorded in the cash receipts book 
for the applicable days. 

Although it may not be standard 
practice for banks to compare each of 
the checks deposited with the listing 
on the deposit ticket, an important 
purpose may nevertheless be served 
by the audit of duplicate tickets. The 
prime reason for employing this tech- 
nique is to uncover the practice of 
lapping. It is most unlikely that an 
individual committing this type of 
fraud would, when preparing a deposit 
ticket, disregard the checks as they are 
actually being deposited on the as- 
sumption that the bank would not 
compare checks and deposit slip de- 
tail and list them as the manipulated 
receipts appear in the cash receipts 
book. If the individual committing the 
fraud were to take a “calculated risk,” 


he would be more likely to assume that 
the auditor would not apply the dis- 
cussed procedure rather than that the 
bank would not check his daily de- 
posits. 

It may be worthy of mention that 
it would be especially advantageous 
for the auditor to request deposit slips 
for an interim period of the fiscal year 
since at year end the lapping practice 
may be tapered off in expectation of 
the year end audit. While there is no 
substitute for the procedure of direct 
confirmation of accounts receivable, I 
believe that requests from banks for 
duplicate deposits slips and subsequent 
comparison should continue to be em- 
ployed as a valuable audit practice. 


Ear D. SussMAN, CPA 
New York, N. Y. 


SOME CONFIRMATIONS REQUIRE 
SUPPLEMENTARY MEASURES 


Perhaps a comment is in order on 
one phase of Examinations of Con- 
sumer Finance Companies by Thomas 
A. Haeussler (January 1961). The na- 
ture and importance of the asset “loans 
receivable” appear to require the de- 
velopment of audit procedures beyond 
reliance on a confirmation routine 
which is shown to be unsatisfactory 
because inconclusive. Mr. Haeussler 
recognizes the point: 

The author holds that, because 

small loan borrowers do not respond 

to positive confirmations adequately, 
the negative form may therefore be 
used, as a practical matter. 

However, in substituting negative 
type requests for positive type requests, 
what is gained? Are no answers to be 
interpreted as acquiescence in the cor- 
rectness of the balances, or merely as 
further evidence of the fact that the 
debtors “are generally unfamiliar with 
business customs,” and so forth? Ob- 
viously the latter conclusion must be 
drawn by the independent auditors. 
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Accordingly, is it sufficient to rely 
on “the investigation of the confirma- 
tions returned with differences reported 
by the customer, those returned by the 
post office, and of accounts on which 
the customer has requested that no 
mail be sent,” even with the coopera- 
tion of the internal audit group? 

Something more seems to be needed 
than the assumption that because 
financially illiterate debtors will not 
answer requests for positive confirma- 
tions that the absence of answers to 
negative type requests leaves only the 
relatively few reported differences and 
the “not found” or “not communicated 
with” groups to be investigated. 

In the audit of building and loan 
associations an attempt is made by aud- 
itors to obtain passbooks of all de- 
positors within a reasonable period, 
perhaps over three successive annual 


audits. In the case of loans receivable 


of consumer finance companies it 
would seem, to one who has not spe- 
cialized in the field, that inadequate 
confirmation procedures should be sup- 
plemented by attendances at the sev- 
eral locations, over a number of audits, 
to check the debtors’ accounts when 
payments are made. If cooperation 
with internal auditors can be obtained, 
so much the better. 


J. B. C. Woops, CPA 
(Fedde & Company) 
New York, N. Y. 
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ANOTHER VIEW ON AUDITING BANK 
DEPOSIT SLIPS 


I should like to second the view of 
George Lieberman (February 1961) 
that getting duplicate deposit tickets 
and comparing each item with the cash 
receipts book may well be a useless 
procedure. 

In one instance we found that the 
teller had, for more than two years, 
cheerfully stamped a duplicate carbon 
copy (matching the cash receipts book 
items) while the original, agreeing in 
total, listed entirely different items and 
amounts to correspond with the 
checks deposited. The bank also had 
the practice of showing as a deposit 
only the total of the deposit slip. 


H. E. HowELL, CPA 
New York, N. Y. 
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Book Reviews 


HISTORY OF PUBLIC ACCOUNTING 
IN THE UNITED STATES 


By James Don Edwards, MICHIGAN 

STATE UNIVERSITY, East Lansing, 

Michigan, 1960. Pages, ix + 368; 

$6.50. 

The author has succeeded admirably 
in bringing together and reducing to 
readable limits a vast volume of back- 
ground material extending over a pe- 
tiod of some 200 years. The presen- 
tation follows a chronological pattern 
with occasional excursions into con- 
temporary developments. 

Beginning with a brief resume of 
the British and Scotch antecedents of 
accountants and accounting in the 
United States, the narrative then pro- 
ceeds to reveal the birth, growth, and 
maturity of the profession and profes- 
sional societies in the United States. 
The material covers five major peri- 
ods: 

1. The emergence of accounting in 
the United States, 1748-1895. 

2. CPA legislation and recognition 
of the CPA, and regulation of the prac- 
tice of accgunting, 1896-1913. 

3. National economic development 
and growth of national firms and pro- 
fessional societies, 1913-1928. 

4. Development and improvement 
of “standards” under impetus of the 
SEC and Federal Reserve Board, 
1928-1949, 

5. Further professional expansion 
in the 1950’s. 

Throughout the book the effect of 
economic and social forces and of legal 
opinion in establishing the professional 
character and scope of responsibility 
of “public accountants” plus the im- 
petus given to “standards” by the 
adoption of legislation requiring “cer- 
tified statements” prepared by qualified 
practitioners is emphasized. Among 


the legislation mentioned are the 
“Companies Act of 1862” enacted by 
the English Parliament and frequently 
referred to as “the Accountant’s 
friend” and the Securities and Ex- 
change Act of 1934 enacted by the 
United States Congress. 

Perusal of this book will fill any 
CPA with justifiable pride in member- 
ship in a profession which in a rela- 
tively few years has risen so greatly 
in stature and Mr. Edwards is en- 
titled to a hearty vote of thanks for 
this valuable contribution to the his- 
tory of the profession. 

EARLE L. WASHBURN, CPA 
New York, N. Y. 


PUBLIC SCHOOL FUND ACCOUNTING 


By Sam B. Tidwell, HARPER AND 
BROTHERS, New York 1960, 298 
Pages, $7.50. 


BUSINESS MANAGEMENT FOR LOCAL 
SCHOOL SYSTEMS 


By Stephen J. Knezevich and John 

Guy Fowlkes, HARPER AND BROTH- 

ERS, New York, 1960, 328 Pages, 

$9.00. 

The development of adequate ac- 
counting for public schools has been 
a major concern of local, state and 
federal officials for many years, but 
the emergence of nationally recognized 
principles has been slow. The research 
in this field was lead by the U. S. Office 
of Education with its publication in 
1947 and 1957 of bulletins on finan- 
cial accounting for schools. While this 
research has been most valuable, it has 
not yet resulted in the development of 
a complete accounting system based on 
modern techniques. In fact, its latest 
bulletin on “Financial Accounting for 
Local and State School Systems” is 
subtitled “Standard Receipt and Ex- 
penditure Accounts,” which indicates 
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its own limitations. It does not provide 
for the accrual accounts necessary to 
record assets and liabilities, nor is it 
based on the separation of funds on a 
governmental accounting basis; and 
represents a statistical rather than an 
accounting approach to the problem. 

About fifty thousand prescribed 
uniform school district systems are in 
use, most of which follow the federal 
statistical theory, and are on a single 
entry basis. Expediently, they are 
based substantially on the simple re- 
quirements of the smallest districts. 

The need for a comprehensive trea- 
tise on school accounting which will 
take into consjderation modern meth- 
ods, has long been felt by the school 
official and the certified public account- 
ant. The two books listed above rep- 
resent a worthy effort to supply this 
need. 


“Public School Fund Accounting” 
gives the principles for the develop- 
ment of a complete accounting system. 
It provides an adequate classification 
of revenues and expenses and in addi- 
tion includes accrual accounts for the 
control of assets and liabilities. Since 
the separation of accounts by funds is 
the basic difference between govern- 
mental and private accounting, this 
principle has been fully developed by 
the author. In this respect he has 
closely followed the principles recom- 
mended by the National Committee on 
Municipal Accounting, which has set 
the standards in the governmental field. 
The system has been designed to pro- 
duce the data needed for the receipt 
and expense requirements of the fed- 
eral government’s annual statistical re- 
port. It also provides the school offi- 
cial with the material necessary to 
establish a system of accounts which 
will provide adequate financial reports 
of his operations, and brings school 
accounting into the stream of standard 
governmental accounting. 


The book is divided into two sec- 
tions, I—Principles, Theory and Pro- 
cedures-Basic Public School Fund Ac- 
counting, and II—Accounting Prin- 
ciples as Applied to the Various 
Public School Funds. A listing of pub- 
lic school fund accounting terminology 
is included, which contains many of 
the terms recommended by the Na- 
tional Committee on Municipal Ac- 
counting. 

“Business Management of Local 
School Systems” also presents a com- 
plete system for schools, and incorpo- 
rates the basic principles of fund ac- 
counting recommended by the National 
Committee on Municipal Accounting. 
It follows to a great degree the re- 
ceipts and expenditure accounts con- 
tained in the U. S. Office of Education 
Bulletin and has adopted the terminol- 
ogy of that bulletin rather than the 
standard terminology for funds rec- 
ommended by the National Committee. 

The publication covers not only ac- 
counting but also all other phases of 
the business management of schools, 
among which may be noted the follow- 
ing: 

The Educational Budget 

Management of the School Income 

Purchasing and Management of 
School Supplies 

Cost Accounting and Unit Cost 
Analysis for Schools 

Management and Accounting for 
Student Body Activities 

Both of these publications break 
new ground in school accounting and 
represent major contributions in this 
field. They may confidently be used 
by the certified public accountant or 
school official who desires to develop 
an accounting system for the financial 
control and management of a school 
district. 

JosEPH M. CUNNINGHAM, CPA 


(J. M. Cunningham Company) 
New York, N. Y. 
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1 Ac. PAGE Improving the Standards 
Local ‘ 
com- of Accounting Reports 
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id = 
tional 
inting. During the past several months I have been privi- 
- leged to attend the meeting which our Committee on 
Cooperation with Commercial Credit Grantors had with 
— the corresponding Credit Men’s group, and the one our 
_— Committee on Cooperation with Bankers had with the 
n the F ’ 
a Robert Morris Associates. 
nities A major subject of discussion in both instances 
ly ac- was the continuing need for uplifting the standards of 
es of auditing and reporting by the marginal practitioners in 
hools, our profession. Included in this element, regrettably, 
low- are even some members of our own Society. On my 
visits to the Chapters this problem was also discussed. 
In all quarters I found a vigorous determination to deal 
ome with this problem. 
it of The CPA certificate has been entrusted to us by 
the public for its protection, a trust to be nurtured and 
Cost preserved. Substandard reports violate this trust. More- 
. ie over, they lead to a loss of clients, a costly and embar- 
F rassing situation. 
— Enlightened accountants realize that the deficiencies 
x and and criticism of an individual CPA reflect on the entire 
this profession. They tend to tear down the profession’s 
used accomplishments, achieved laboriously over the years. 
nt or We cannot afford to spare any efforts to preserve and 
velop further the position of confidence that we have taken 
ancial such pains to build up with the public, government and 
chool the business community. 
It is in that spirit that we approach the problem and 
CPA seek the best mechanism for coping with the situation 
pany ) and to face up to the need for curing substandards. The 
N.Y. profession itself must do its own policing. It can neither 
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afford nor brook any “pussyfooting.” Forthright action now will 
obviate pressures for correction from outside the profession. 

An organized assault on this problem, all over the country, 
has already started. It is taking the form, in part, of a stepped- 
up program of continuing education, carried out by our national 
organization and by some of the state societies. In addition, 
state societies are probing for ways and means of learning who 
are the substandard practitioners, so as to be able to counsel 
with them and to aid them in overcoming their deficiencies. 
Failure to respond may, eventually, compel some punitive action. 

In our State Society a continuing educational program is 
getting under way and it should gather momentum in time. More 
dramatic is the concerted effort of three of our committees to 
launch a frontal attack on this condition. These committees 
are: Cooperation with Bankers, Cooperation with Commercial 
Credit Grantors, and Auditing Procedure, headed, respectively, 
by J. S. Seidman, David Zack and Stephen Chan. In Texas, 
Michigan, California and Illinois, too, there are definite pro- 
grams under way to deal directly with substandard reports. 

This program is in the public interest, reducing as it must, 
credit losses with a corresponding effect on interest rates. The 
efforts of the CPA profession must necessarily receive the whole- 
hearted cooperation of banks and credit grantors to assure effec- 
tive steps in the public interest. Such cooperation has proven to 
be possible in other states. We are confident that it will also be 
generated in New York State. The extent that lending agencies 
rely on the report and opinion of the CPA in New York, and the 
vast amounts of credit involved, dictate that we, in New York, 
move forward and take the lead. We have delayed and compro- 
mised much too long. A challenge confronts us which we must 
accept. Substandard accounting reports must be improved until 
all deficiencies are eliminated. 

Our April 24 general meeting will be devoted to this im- 
portant subject. I hope that it will be a significant step forward. 
But much remains to be done. Until banks, credit grantors, 
and our clients can turn to accounting reports prepared by our 
membership with full confidence that they comply in form and 
in spirit with the accepted standards of the accounting profession, 
we can be neither comfortable nor satisfied. 


BENJAMIN GRUND, 
Presideni 
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Effects of the "Scripto’ Decision 
on Use and Sales Taxes 


By SEYMOUR LOWENSTEIN, CPA, LL.B. 


Jn drafting the Constitution of the 
United States, the Founding Fathers 
were cognizant of the fact that the 
country could not grow and prosper 
unless the trade-barriers between the 
states were eliminated. In their wis- 
dom, they reserved to the federal gov- 
ernment, the sole right to regulate 
commerce among the states. 

Over the years, the concept of tar- 
rif-free commerce within the United 
States has gained general acceptance. 
Even school children are taught that 
trade barriers are economically un- 
sound and restrictive to the growth 
and development of the nation. 

In 1928, the “Committee on Recent 
Economic Changes” headed by Her- 
bert Hoover, made a critical appraisal 
of the factors of stability and instab- 
ility in the American economy. In its 
report, the committee stated: 

“It is obvious, of course, that the 
economic position of this nation is in 
no slight degree due to our posses- 
sion of abundant raw materials and 
sources of power, to the fact that 
our domestic market is so large, and 
that there are no trade barriers be- 
tween the States of our Union. We 





SEYMOUR LOWENSTEIN, CPA, LL.B., is 
a member of our Society’s Committee on 
State Taxation, Other than New York. 
Mr. Lowenstein is also a member of the 
Committee on Taxation of the Bronx County 
Bar Association. Formerly with the Cal- 
ifornia Franchise Tax Board, Mr Lowen- 
stein is currently practicing on his own 
account, specializing in state taxes. 


can exchange goods without stop- 

ping them for inspection or the 

payment of duties between States.” 
Thus the free flow of commerce 
between the various states was recog- 
nized as substantially contributing to 
the economic well-being of the nation. 

The right to regulate commerce be- 
tween the states is still exclusively in 
the domain of the federal government. 
An average citizen of the United States 
may think that there are no domestic 
trade barriers, and that merchandise 
can be freely sold and transported any- 
where within the United States without 
being subjected to the imposition of 
duties. After all, only the federal gov- 
ernment can tax interstate commerce! 
The foregoing is theoretically correct, 
but from a practical economic view- 
point, is it really so? 

The author believes that, as a result 
of the steady but unobtrusive whittling 
away at the doctrine that interstate 
commerce is immune from local taxa- 
tion, the United States Supreme Court 
has created trade barriers between the 
states. Of course, the terms “trade 
barriers” and “duties” are no longer 
employed; the modern day trade bar- 
rier has become more sophisticated. It 
is now known as the “use tax.” 


THE SCRIPTO CASE 


The present situation is the result 
of a long line of Supreme Court deci- 
sions, most of which were logical, well- 
thought-out and in accord with the ap- 
parent intent of the United States Con- 
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stitution. This chain of decisions 
reached a climax in the case of Scripto, 
Inc. v. Carson, decided on March 21, 
1960. Although many of the prior 
decisions were correct, each served to 
extend and broaden, just a little, the 
scope and application of the previous 
decision. This has resulted in the court 
sustaining use tax situations which it 
could not possibly have condoned with- 
out its own earlier decisions to draw 
upon. In other words, had any of the 
cases been tried out-of-order, the 
court’s decision would probably have 
been different. Certainly, had the 
Scripto case been tried at the begin- 
ning of the chain of cases rather 
than at the end, the court could 
not, by the widest stretch of its imag- 
ination, have reached the conclusion 
that it did. In any event, regardless 
of whether or not the Supreme Court 
reached a correct decision, the Scripto 
case is the last word on the subject. 
It’s effect is to enable the various 
state and local governments to im- 
pose duties on merchandise shipped 
to points within their geographical 
boundries. It makes little difference 
if the imposition of this duty is called 
a use tax or an import duty, the result 
is the same. This is not to say, 
however, that nomenclature can be 
entirely disregarded. 


LEGAL DISTINCTION BETWEEN 
SALES AND USE TAX 


All of the courts’ decisions are de- 
pendent upon the fine distinction be- 
tween the use tax and the sales tax. 
This distinction is important since the 
Constitutional prohibition against tax- 
ation of interstate commerce is still 
applicable in the case of a pure sales 
tax. Because of the close association 
of the sales and use tax, and because 
the two are commonly considered to 
be identical, it might be well at this 
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time to point out the basic differences 
between the two taxes. 

The sales tax is generally imposed 
on the ultimate consumer for the priv- 
ilege of purchasing property, and the 
right to impose this tax is derived from 
the fact that the purchase takes place 
within the taxing forum. Avoidance 
of sales tax was easily accomplished 
merely by making the purchase out of 
the tax zone. To plug this loop hole, 
the use tax was devised. This tax is 
levied not on the privilege of purchas- 
ing property, but on the privilege of 
using, storing or consuming the prop- 
erty within the taxing agency’s juris- 
diction. The practical effect of the 
two taxes may be identical but the 
legal consequences differ substantially. 

While the use tax theoretically plug- 
ged the loop hole in the sales tax law, 
a very difficult enforcement problem 
remained. Many consumers, in fact 
probably most of them, neglected to 
report out-of-state purchases and dis- 
covery of such omission was difficult. 
As a result, the states have attempted 
to impose the duty of collecting and re- 
mitting the tax on the out-of-state 
seller, just as the same duty is imposed 
as to sales tax on the in-state seller. 
It was primarily this problem that was 
involved in the Scripto case. 


PRELUDE TO “SCRIPTO” 


The Scripto decision has received 
a great deal of publicity and many tax 
men were shocked by it, but actually, 
the ground work was laid many years 
ago. Scripto is in reality only one more 
link in a chain of Supreme Court de- 
cisions which go all the way back to 
1932. 

Prior to 1932, it was believed that 
under the commerce clause of the 
United States Constitution, anything 
directly connected with interstate com- 
merce was more or less sacred and im- 
mune from any sort of local taxation. 
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In that year, the Supreme Court struck 
its first blow at this concept, by per- 
mitting the imposition of a tax on gas- 
oline that had been imported into a 
state and stored there for future use.? 
The court reasoned that such a tax 
was not a burden on interstate com- 
merce since the tax was imposed after 
the interstate commerce was at an end. 

In 1934, the Supreme Court upheld 
the imposition of a similar tax but went 
just a step further and required that 
the local distributor collect and remit 
the tax, notwithstanding that the tax 
was levied against the consumer and 
not against the distributor.” 

These cases established that even 
where goods reach the state by means 
of shipment in interstate commerce, 
the state can tax their use or storage 
within its own borders. These deci- 
sions appear to be logical and fair. The 
interstate commerce theory had per- 
haps been extended a little too far. 
After all, the product is used in a par- 
ticular state, and as a resident of that 
state the user is expected to bear his 
share of the tax burden. Even the 
determination that the local distributor 
must collect the tax on behalf of the 
state seems palatable, in that the obli- 
gation was imposed on a local distrib- 
utor. Here again, the burden is on a 
resident taxpayer who is expected to 
do his part. But how about taxpayers 
who are not residents of the state? Can 
the state exercise any control over 
them? 

In 1939, the Supreme Court re- 
quired a foreign corporation doing a 
purely interstate business to collect 
use tax for the state of California,’ 
and in 1941, the court required the 
collection of use tax on mail orders 
sent into the state of Iowa from the 
taxpayer’s out-of-state branches.* 

These decisions did not constitute 
drastic departures from the earlier rul- 
ings. In each instance, the taxpayer 


maintained a place of business in the 
state, and in that regard could be 
considered as in effect being a resident 
of the state. Certainly, the in-state 
operations were subject to the protec- 
tion of the respective states, and per- 
haps the taxpayers should therefore 
be expected to do their part in main- 
taining the revenues of the state. 

The trend of the cases is read- 
ily apparent. First, the court held 
that mere interstate commerce is not 
enough to preclude the imposition of 
a tax once the merchandise has come 
to rest within a taxing forum. The 
next step was to approve the imposi- 
tion of the collection duty on a local 
distributor, even though the tax was 
not imposed on the distributor. The 
later cases expanded this collection 
duty to include taxpayers who were 
not residents of the state, whose busi- 
ness was interstate in nature, but who 
did have some localized activity in the 
state. These decisions appear to be not 
only fair and logical but also econom- 
ically sound. As a matter of fact, 
they remedied an existing economic 
advantage enjoyed by interstate com- 
panies. Local merchants were required 
to collect sales tax, but interstate com- 
panies with local outlets could avoid 
the collection and charging of sales 
tax, merely by accepting orders at and 
making deliveries from out-of-state 
branches. This was obviously inequit- 
able and unfair to the local merchant. 


It was in 1944 that the Supreme 
Court in effect scrapped the interstate 
commerce theory of taxation. It was 
then that the Court made it clear that 
it was not necessary for a vendor to 
be a resident of, nor to maintain a 
place of business in a state for the 
state to require it to act as a tax col- 
lector. An interstate company whose 
only activity in the state of Iowa con- 
sisted of solicitation of orders by trav- 
elling salesmen, all of said orders being 
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accepted and filled from points out- 
of-state, was held to be “a retailer 
maintaining a place of business in the 
state,” notwithstanding the fact that 
no Office, branch or warehouse was 
maintained in Iowa.5 

This decision marked the beginning 
of the end for interstate commerce im- 
munity. In all of the earlier decisions, 
a definite nexus was present. There 
was a tangible link with the state either 
through residence or by means of sub- 
stantial local activity. In this case the 
nexus was so tenuous, and any protec- 
tion derived from the state was so 
insignificant, as to be practically non- 
existent. Here, not only was the mer- 
chandise shipped in interstate com- 
merce, but the travelling salesmen were 
themselves operating interstate. The 
ruling that regular solicitation by em- 
ployees, in and of itself, constitutes 
sufficient contact to sustain the impo- 
sition of the collection duty on out-of- 
state vendors was so drastic a depar- 
ture from the accepted thinking regard- 
ing interstate commerce, that one 
might imagine it a situation wherein 
the Court first decided how it would 
decide, and then searched for some 
basis to sustain its ruling. Apparently, 
the decision in this case was motivated 
by consideration for the economic 
importance of use taxes as state rev- 
enues. 

In any event, once this stage was 
reached it required only one more step 
in the same direction to apply the same 
rule to situations where the solicitation 
is by independent representatives rather 
than by employees. This step was 
taken when the court rendered its de- 
cision in the Scripto case in March 
1960. 


HOW SCRIPTO COMPANY 
OPERATED 


Scripto did not maintain an office 
or any sort of business establishment 
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in the State of Florida. It did not 
employ any employees, did not own or 
rent warehouses, did not maintain any 
inventories and did not even have a 
bank account in the state. Its sole 
asset consisted of certain accounts re- 
ceivable, which resulted from orders 
solicited by independent advertising 
specialty brokers. The brokers were 
paid on a straight commission basis 
and sold the products of other manv- 
facturers in addition to those of Scripto, 
Orders obtained by the brokers were 
sent out-of-state for acceptance, and if 
accepted, the merchandise was shipped 
from out-of-state by mail or common 
carrier. Payments for the merchandise 
were made by the Florida customers 
directly to the out-of-state office. Un- 
der the agreement, the brokers had a 
completely free hand and, except for 
the territory covered, Scripto could 
exercise no substantial control over 
their activities. The contention that 
these men were not employees was not 
in issue. 


THE U. S. SUPREME COURT’S 
DECISION 


Under these facts,® the Supreme 
Court held that Scripto was a “dealer” 
within the meaning of the applicable 
use tax statute, and was therefore re- 
quired to collect and remit the use tax 
on behalf of the state. 

The Court sustained the tax on the 
basis that it is a “non-discriminatory 
exaction levied for the use and enjoy- 
ment of property which has been pur- 
chased by Florida residents and which 
has actually entered into and become 
a part of the mass of property in that 
state. The burden of the tax is placed 
on the ultimate purchaser in Florida 
and it is he who enjoys the use of the 
property regardless of the source.” 

This is the same reasoning employed 
in the earlier cases and the author has 
no quarrel with it. The imposition of 
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the use tax, in and of itself, is perfectly 
valid and proper. It is the imposition 
of the collection duty on the out-of- 
state vendor, that the author objects 
to. 

The only reason given by the Court 
for sustaining the imposition of the col- 
lection duty is that “such is a familiar 
and sanctioned device.” Nowhere in 
either the Scripto case on in the 1944 
decision does the Court adequately 
explain why the imposition of the 
collection duty on the out-of-state 
vendor does not burden interstate 
commerce. The statement that this 
is a familiar and sanctioned device 
does not justify its application, with- 
out exception, in all situations. Cer- 
tainly, it was familiar and sanctioned, 
and even proper, when applied as 
it was in the earlier cases to a resi- 
dent vendor, and probably even when 
applied to non-resident vendors who 
had substantial in-state operations. As 
applied in the Scripto case, however, 
it would appear to be nothing more 
than an attempt by the Court to justify 
its decision, which as previously indi- 
cated, was probably motivated by con- 
cern for the economic needs of the 
states. 


EFFECT OF THE DECISION 


In any event, regardless of whether 
the Court is right or wrong, the situa- 
tion as it now stands is that, so long 
as the tax is technically levied against 
the consumer rather than the vendor, 
there is no burden on interstate com- 
merce. In brief, there is no longer any 
such thing as “interstate commerce im- 
munity” in the area of use taxation. 
Any prohibition on the right to tax will 
hereafter be based on “due process,” 
i.e., the sufficiency of the contact with 
the State. 

A study of the Scripto decision 
makes it clear that it is not necessary 
that there be a personal solicitation 


within the state to satisfy the due pro- 
cess requirement of the United States 
Constitution. It is further evident that 
the Court will sustain the imposition 
of the collection duty whenever there 
is regular and systematic local solici- 
tation, and this is so even where the 
solicitation is purely by catalog and 
advertising. Just how regular and 
systematic the solicitation must be re- 
mains to be seen, but judging from past 
experience, the trend will be for the 
Court to gradually reduce the amount 
of activity that is necessary. 

As previously indicated, it is the 
author’s opinion that the effect of 
Scripto is to re-instate trade barriers. 
Clearly the tax is imposed on the con- 
sumer and not on the out-of-state ven- 
dor, but from a practical viewpoint, the 
distinction is one of form and not of 
substance. The out-of-state vendor 
is compelled to increase the selling 
price of his goods and to remit that 
increase to the state. The result would 
be the same if the tax were levied 
directly against the vendor in the form 
of a duty on all merchandise shipped 
into the state. 

NEED FOR STATUTORY RELIEF 

The only relief in sight is the possi- 
bility that Congress will act to negate 
the effects of Scripto, just as it did 
after the Stockhan Valve and North- 
western States Portland Cement deci- 
sions. Senate Bill No. 3549 was intro- 
duced in the 1960 Congress, and if 
passed would have reversed Scripto as 
well as several of the earlier decisions. 
The bill was amended in the Senate 
Finance Committee, however, and as 
finally passed by the Senate, authorized 
only a study of sales and use taxation. 
The bill then died in the House Rules 
Committee. The companion bill in 
the House died in the House Judiciary 
Committee. 

Additional attempts to enact legis- 
lation are now underway. H.R. 3055 


EFFECTS GF THE “SCRIPTO” DECISION ON USE AND SALES TAXES @ 245 








and H.R. 1148 would enact new laws 
to control the imposition of use taxes. 
Senate Bill No. 581 has been intro- 
duced in the Senate, together with H.R. 
2557, a companion bill in the House. 
Both bills provide for amendment of 
P.L. 86-272 so as to regulate the impo- 
sition of use taxes as well as of income 
taxes. If passed, the proposed legis- 
lation will relieve vendors from the duty 
of collecting use tax where orders are 
approved at and delivered from points 
outside the taxing state, and the only 
in-state activity consists of solicitation 
or order taking. It should be noted, 
however, that the proposed law will not 
operate retroactively. Taxes assessed 
prior to the enactment of the proposed 
legislation will be valid and collectible 
by the states. 

Whether legislation will be enacted 
or once again shelved remains to be 
seen. It is certain that strenuous oppo- 
sition will come from the various states 
which rely so heavily on use tax rev- 
enues, but perhaps, the present reces- 
sion will improve the chance of passage 
of the proposed legislation. Certainly 
this trade barrier type of taxation is 
not conducive to sustaining a dynamic 
economy, and it is possible that Con- 
gress will take cognizance of this fact. 


ENFORCEMENT OF THE 
““SCRIPTO” DECISION 


If legislation is not enacted, there 
remains the almost impossible task 
of complying with the various use 
tax laws. Vendors will be forced 
to familiarize themselves with the 
use tax statutes of every state and 
municipality to which they ship their 
merchandise. Accounting systems will 
have to be revised to permit the accu- 
rate determination of dollar values of 
shipments to use tax localities, and tax 
returns will have to be prepared and 
filed. In addition, the possibility of 
voluminous correspondence as well as 


of audits is inherent in the filing of 
each return. The expense of such 
compliance will in many instances sub- 
stantially exceed the amount of tax 
involved. This could necessitate a sub- 
stantial curtailment of the geographic 
areas serviced by some vendors. 

Not all use tax statutes are as broad 
in coverage as the Florida statute that 
was at issue in the Scripto case. It 
appears clear, however, that unless 
Congress acts it will be only a matter 
of time before the inadequate statutes 
are revised to permit full exploitation 
of the Scripto decision. For example, 
the State of Mississippi has already 
taken such action. 

Prior to the Scripto decision, many 
of the states including even those with 
very broad statutes, were uncertain as 
to just how far they could go in enforc- 
ing their use tax provisions. As a re- 
sult, comparatively little effort was 
made to locate out-of-state vendors. 
Even when such vendors were known, 
the enforcement of use tax statutes was 
as a rule not particularly vigorous. 
Also, because of the uncertainty as to 
the constitutionality of their use tax 
laws, the states were generally more 
amenable to compromises. Often, the 
approach was through the back door. 
For example, out-of-state vendors were 
sometimes invited to register and remit 
use taxes, and were informed that if 
they did not voluntarily do so the state 
would feel compelled to assess the tax 
together with penalties against the ven- 
dors’ customers in the state. While 
this approach was for the most part 
effective, the states are now tending to 
abandon this roundabout method in 
favor of direct enforcement against 
the vendor. They now feel that Scripto 
has resolved all doubts that may have 
existed as to the validity of their use 
tax statutes. 

As a result, strenuous efforts are 
now being made to locate out-of-state 


246 @ THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT APRIL 1961 





ig of 
such 
sub- 
* tax 
sub- 
aphic 


road 
- that 

It 
nless 
latter 
tutes 
ation 
nple, 
eady 


many 
with 
in as 
forc- 
a re- 
was 
dors. 
own, 
; was 
rous. 
as to 
> tax 
more 
1, the 
door. 
were 
remit 
vat if 
state 
e tax 
ven- 
Vhile 
part 
ng to 
d in 
ainst 
ripto 
have 
r use 


5 are 
-state 





vendors. Most states are now checking 
in-state purchasers and are correlating 
results of in-state audits. Other states, 
notably Florida, are checking the rec- 
ords of common carriers and are 
actually stopping trucks and examining 
bills of lading in an effort to determine 
the identity of the out-of-state vendor. 
In general, almost all of the states are 
using every means available to them 
to enforce the provisions of their use 
tax statutes. 

Almost every state now claims that 
solicitation by independent agents im- 
poses the collection duty on the out-of- 
state vendor. Many of the states are 
sending out various notices, informa- 
tion requests, and even assessments to 
those vendors whom they have been 
able to discover. The approach varies, 
but some states have indicated a very 
tough policy. A word of caution, how- 
ever: do not assume that merely be- 
cause a state claims that its statute 
applies in a particular situation that 
such is necessarily the case. For ex- 
ample, the Missouri use tax law was 
ruled invalid in its entirety by the 
Circuit Court of Cole County on Sep- 
tember 22, 1960 in the cases of South- 
western Bell Telephone Company and 
Missouri Pacific Railroad Company on 
the ground that is was an invalid and 
unconstitutional enactment under the 
laws and constitution of Missouri and 
the United States. This decision, it 
should be noted, is under appeal. 
Some of the states may be bluffing: 
if you fight them some will back 
down, especially if their statutes are 
not as broad as they should be. Bear 
these three points in mind: 1. the 
sales activity must be regular and sys- 
tematic, 2. it must be aimed at the res- 
idents of a particular state, and 3. the 
statute must be broad enough to be 
applicable. 

A few of the states have taken the 
Scripto decision as authority for impos- 


ing their use tax in almost every situa- 
tion where shipments are made to in- 
state customers. The State of Missouri, 
for example, has gone so far as to 
attempt to apply their law to situations 
where the only contact with the state 
consists of radio or television advertis- 
ing, which, although specifically aimed 
at customers in neighboring states, 
spills over the state line and results in 
some mail order sales to Missouri cus- 
tomers. Such application, it would ap- 
pear, is far beyond anything contem- 
plated in the Scripto decision, and in 
the author’s opinion, would not be 
sustained by the courts. 

Missouri is also attempting to impose 
a tax on sales resulting from national 
advertising campaigns in radio, tele- 
vision or publications. Here again, the 
attempted application is at best very 
doubtful. 

On the other hand, any activity that 
is specifically aimed at producing sales 
from in-state customers, and which 
amounts to regular and systematic ex- 
ploitation of the local market, would be 
within the permissible taxing area in- 
dicated by the Scripto decision. 


RECOMMENDATIONS 


Disregarding for the moment the 
possibility of federal legislation, it 
might be best where a clearcut case of 
liability exists for the taxpayer to vol- 
untarily comply with the various use 
tax statutes. This will in most cases 
avoid the imposition of penalties. 
Pennsylvania has announced that a 
voluntary compliance before proceed- 
ings are started would put the seller in 
a much better position to request waiv- 
ers of penalties and additions to tax. 
In Georgia, the Commissioner has been 
given additional authority to waive pen- 
alties and similar treatment can be 
expected in most states. 

The taxpayer should be absolutely 
certain, however, that his own activities 
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and the applicable statutes clearly de- 
fine his liability. In some instances, 
this will be difficult, if not impossible 
to ascertain. In such borderline situa- 
tions, the law should be examined to 
determine if a statute of limitations 
runs in cases where a return has not 
been filed. A few states do have such 


been filed, no generalizations can be 
made. In such instances the course 
of action must depend upon the dis- 
cretion of management. 

In the final analysis, the validity of 
any attempt to impose on an out-of- 
state vendor the duty of collecting and 
remitting use tax must depend upon the 


facts inherent in the particular situa- 
tion. It must hinge upon the vendor's 
operating methods, and upon the use 
tax statutes of the particular state. 


provisions and, in those instances, the 
best course of action may be to do 
nothing. If the statute of limitations 
does not apply when a return has not 
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MULTIPLE MOTIVATION 


Activity generally involves several sources of driving power; 
often many needs interact to bring about a given bit of behavior. 
An act of love, for example, may be motivated by needs for 
affection, for dominance, for self-realization, as well as for 
sexual release. The discussion of a need hierarchy, therefore, 
should not be taken to imply that a lower need level is the sole 
motive for all behavior until completely satisfied, at which point 
the next need emerges and dominates behavior until in turn it 
is satisfied. Need levels are indications of relative, not absolute, 
importance. To quote Maslow: “ . if prepotent need A is 
satisfied only 10 percent, then need B may not be visible at all. 
However, as this need A becomes satisfied 25 percent, need B 
may emerge 5 percent, as need A becomes satisfied 75 percent, 
need B may emerge 50 percent, and so on.” Behavior is effected 
by multiple and interacting needs, arranged in a rough hierarchy 
of prepotency. 


CHARLES D. Mc Dermip, “How Money Motivates Men,” 
Business Horizons, Winter 1960, p. 96 
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Management Accounting 
Problems in Foreign Operations 


By GEORGE C. WaTT, CPA 


Increasing participation by American companies in business 
ownership and operation abroad is involving more accountants 
than ever in the problems of translation of foreign currency trans- 
actions and results into U. S. dollars. The author points out the 
principles to be observed in taking into the financial statements 
of the American companies the results of foreign operations and 
the effects of exchange fluctuation on investments. 


To the “Stateside” accountant the 
most interesting and perhaps baffling 
phase of accounting for foreign opera- 
tions is the actual translation of local 
currency financial statements into U.S. 
dollars. The purpose of this paper is 
to indicate some of the basic account- 
ing problems arising in this area from 
the fluctuation of foreign currencies in 
relation to U.S. dollars. 


HOW FOREIGN CURRENCY PROFIT CAN 
BECOME U.S. DOLLAR LOSS ON 
TRANSLATION 


The Paradox. One of the most dif- 
ficult obligations the accountant faces 





GEORGE C. WATT, CPA, is a member of 
our Society and is a partner of the firm of 
Price Waterhouse & Co., certified public 
accountants. The material for this article is 
taken from a paper presented by the author 
at the Second Annual Institute for Private 
Investments Abroad, sponsored by the 
Southwestern Legal Foundation, Interna- 
tional Comparative Law Center, Dallas, 
Texas. The proceedings were published by 
Matthew Bender & Co. 


is to explain to U.S.-educated opera- 
ting management how a foreign sub- 
sidiary’s profit in local currency may, 
in the accountant’s translation pro- 
cedures, be translated into a U.S. dol- 
lar loss. This paradox usually follows 
a sharp decline in the exchange rate, 
and is due to these two factors: 


1) Depreciation for the year is 
translated into U.S. dollars at stronger 
rates of exchange prevailing when the 
assets were acquired, while local cur- 
rency selling prices have not been in- 
creased following a weakening of the 
local currency, to compensate for this 
continuing depreciation charge brought 
forward from prior year’s expenditures, 
as shown in the table below: 


Local U.S. 
Currency Dollars 


Sales...... 4,800,000 1,093,750 Average for year .2279 
ation... 1,200,000 300,000 Historical 2500 
of sales 25 27’% 


2) Apart from operations, the loss 
on the net assets of a financial nature 
(i.e., other than physical assets) that 
occurs when a currency weakens in re- 
lation to the dollar and is charged to 


Exchange 
Rate 
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the U.S. dollar profit and loss state- 
ment. 

Paradox Illustrated. An illustration 
of the financial statements after the 
first year of operation of a foreign sub- 
sidiary is in Exhibit I (p. 256), and an 
explanation of the loss on the weaken- 
ing of the foreign currency in relation 
to the U.S. dollars that year is in 
Exhibit II (p. 258). The transactions 
for the year reflected in those two ex- 
hibits are summarized in the table 
below: 

ANALYSIS OF TRANSACTIONS 


Cash from sale of foreign 
subsidiary’s capital stock 
to its U.S. parent............ LC 6,000,000 

Cash from foreign bank loan 1,200,000 

Spent for fixed assets.......... 


( 
Spent for material.............. (2,760,000) 
SROBINE OT RDOT, os sescsssesecessose (1,200,000) 
Receipts from sales.............. 4,800,000 
0 DEE (275,000) 
Cash—closing balance 


oo i ge eee LC 4,165,000 


Selection of Appropriate Exchange 
Rate. The selection of the appropriate 
exchange rate for translating various 
accounts in financial statements is a 
delicate matter requiring judgment. In 
the course of translating a single finan- 
cial statement, the accountant must 
often make a choice between the offi- 
cial rate, a free market rate that may 
be in effect simultaneously, or a black 
market rate.* Further, there are 
official decrees establishing penalty 
rates (a hidden tax on imports) and 
preference rates (a subsidy encour- 
aging importation). 

Balance Sheet Illustrated. It will be 
observed on Exhibit I that at the end 
of the year the accounts of a financial 
nature (cash and bank loan payable) 
are translated at the exchange rate on 
the last day of the year. Physical as- 
sets still under the control of man- 
agement decisions are inventory (to 


be sold at prices to be set by manage- 
ment) translated to U. S. dollars at 
the average exchange rate prevailing 
during the period of accumulation, and 
fixed assets (to be used to create a 
product that can be sold in the local 
economy) translated to U. S. dol- 
lars at rates prevailing at the time 
the fixed assets were acquired. It 
should be noted, however, that after 
the inventory cost has been deter- 
mined in dollars as just suggested, it 
is still necessary to determine a mar- 
ket value expressed in U. S. dollars. 
Market is the local currency estimated 
sales realization reduced by estimated 
selling and other local expenses ne- 
cessary to complete the sales, all 
translated at the exchange rate on the 
last day of the year (or during the sub- 
sequent period of actual sales, if sub- 
stantially a lower rate prevailed). The 
inventory is stated then at ‘market’ if 
it is lower than cost (both expressed 
in U. S. dollars). 

Since (1) selected exchange rates 
were applied to each item of the bal- 
ance sheet except “Retained earnings” 
and (2) the local currency weakened 
during the year, the dollar amount of 
“Retained earnings (deficit)” is 
“forced” into the U. S. dollar balance 
sheet. Actually, the Income State- 
ment for the year shown on Exhibit | 
immediately below “Retained earnings 
(deficit)” accounts for the “forced” 
dollar amount. 

Income Statement Illustrated. In 
the simple illustration of the income 
statement on Exhibit I, “Sales, Pur- 
chases, Wages,” were translated at the 
average exchange rate of the various 
months in which the transactions took 
place. Depreciation on the other hand 
was expressed in dollars at the same 
exchange rate as the gross fixed assets 
being depreciated, which assets were 


* “Tax Guide for U. S. Corporations Doing Business Abroad,” Price Waterhouse & Co., 
U. S. A. 1959, Page 38, re: Blocked foreign income. 
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acquired before the weakening in the 
exchange rate. This is the first explan- 
ation that the accountant offers to 
operating management. In the illus- 
tration, sales prices in local currency 
did not increase in line with devalua- 
tion, for on translation, sales yielded 
the equivalent of $1,093,750 not 
$1,200,000 (if expressed at the rate 
when fixed assets were purchased), 
while depreciation continued at the 
exchange rate prevailing when the fixed 
assets were acquired. 


Loss on Foreign Exchange Illus- 
trated. The U. S. dollar Income State- 
ment had to absorb the “loss on for- 
eign exchange” of $323,250 illus- 
trated on Exhibit II. This is the sec- 
ond explanation that the accountant 
offers to operating management. This 
is also the more important explanation 
in this particular illustration. 

The “loss on foreign exchange” is 
a measure of the treasury function of 
the business. Companies operating 
abroad should attempt to maintain a 
balanced position so that net assets 
of a financial nature (as distinguished 
from physical assets such as inven- 
tory and fixed assets) are kept to the 
minimum. As can be seen from Ex- 
hibit I, this subsidiary carried too 
much cash for the size of the opera- 
tion, and so when the local currency 
weakened the loss analyzed on Ex- 
hibit II was unduly large. This must 
have been a painful explanation to 
make to management. True, it can- 
not be completely avoided in many 
cases, but it can be minimized by as- 
tute treasury action. 


TREASURY FUNCTION IN MINIMIZING 
POSSIBILITY OF LOSS FROM WEAKEN- 
ING OF FOREIGN CURRENCY 


What are some of the treasury ac- 
tions that can minimize “exposure” 
to the loss that can occur when a for- 


eign currency weakens in relation to 
the U. S. dollar? 

At all times: 1) Remit promptly 
to the U. S. parent or U. S. supplier 
for goods payable in U. S. dollars. 
If cash balances permit, remit well 
in advance of sale or even the land- 
ing of the merchandise. 


2) Purchase dollars for local cur- 
rency and declare and remit dividends 
promptly (say at least quarterly). 
Waiting for the books to be closed 
at the end of the year to declare divi- 
dends is an unnecessary risk. In some 
countries interim “provisional” divi- 
dends must be made subject to later 
stockholder approval at the annual 
meeting following the close of the 
year, but this should not prevent early 
remittance of a substantial part of the 
total annual dividend. 


3) Remit excess cash as a return of 
capital, if local currency profits are 
not available for a dividend declara- 
tion. 

When it is apparent that devaluation 
is imminent: 1) Borrow money lo- 
cally to finance working capital re- 
quirements (or even acquisition of 
fixed assets if possible). While the in- 
terest expense may be high in foreign 
countries, it is deductible for income 
tax purposes and it may be a lot less 
expensive than investing parent com- 
pany dollars that, as local currency, 
will be subject to devaluation. 


2) If cash is expected to become 
excessive in the near future upon col- 
lection of a large account, purchase 
forward exchange commitments at 
fixed rates, provided the differential is 
not excessive in relation to the risk of 
devaluation. 


3) Cash in excess of normal re- 
quirements may be used to purchase 
fixed assets that will not lose their 
intrinsic value, when the need for them 
is clearly indicated in the not-too- 
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distant future. Excessive cash may 
also be used to purchase goods for 
resale. Some protection is obtained 
by holding goods rather than money on 
the basis that the items may be re- 
sold subsequently at higher local cur- 
rency prices. 


GENERALLY ACCEPTED 
ACCOUNTING PRINCIPLES 


In Chapter 12—Foreign Exchange 
—of Accounting Bulletin No. 43 of 
the American Institute of Certified 
Public Accountants, it is concluded 
that the recommendations contained 
therein are “no more than a brief re- 
sume of the practical problems which 
arise, and their application should re- 
ceive careful consideration in each 
case.” It is from this paragraph that 
the authority for latitude stems. Gen- 
erally accepted accounting principles 
in this area were formalized in a 
period just prior to 1939 when changes 
in foreign exchange rates were for a 
time relatively minor and inclined to 
run both to strength and weakness. 

In March 1960 the National Asso- 
ciation of Accountants released Re- 
search Report No. 36 entitled “Man- 
agement Accounting Problems in For- 
eign Operations.” This report was 
based on interviews with fifty-one com- 
panies engaged in foreign operations 
It indicates a divergence in practice 
from some of the recommendations 
of the Committee on Accounting Pro- 
cedure of the American Institute of 
Certified Public Accountants. For ex- 
ample, representatives of sixteen of 
twenty-five companies having long- 
term local currency debt translate this 
debt at the rate of exchange current 
on the balance sheet date. The rep- 
resentatives of these sixteen companies 
expressed the opinion that the decline 
in the foreign currency in relation to 
the U. S. dollar was too great to ig- 
nore and that there was little likeli- 
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hood that rates at which these cur- 
rencies exchange for dollars would re- 
turn to levels existing when the local 
currency debts were incurred. Whether 
exchange rates decline gradually or 
suddenly by official devaluation makes 
no difference so long as the change 
is permanent. 

Further, the NAA research report 
indicates that twenty-one of twenty- 
eight companies reporting long-term 
receivables translate such receivables 
at the rate of exchange current on the 
balance sheet date. However, the NAA 
research report is careful to indicate 
that if the translation of long-term re- 
ceivables and payables at current rates 
of exchange produces unrealized for- 
eign exchange gains in excess of ac- 
cumulated net unrealized foreign ex- 
change losses, such net gain should 
not be taken up in the income state- 
ment but should be deferred in the 
balance sheet in a reserve account, in 
accordance with a generally accepted 
rule of accounting that unrealized 
gains should not be considered as in- 
come. 

On the other hand, those companies 
that translate long-term local currency 
debt and receivables at rates prevail- 
ing when such debts and assets were 
acquired have followed the recom- 
mendation of the Committee on Ac- 
counting Procedure of the American 
Institute of Certified Public Ac- 
countants. 

It is reasonable to conclude that 
the selection of a principle for deter- 
mining a proper exchange rate to ap- 
ply to a given account is not simply 
a matter of referring to an “official” 
publication but is a matter requiring 
the exercise of judgment in the light 
of the circumstances of each company 
each time the translation procedures 
are applied. 

In any given case, a study of both 
of the documents referred to above 











e cur- 
uld re- 
e local 
hether 
lly or 
makes 
change 


report 
wenty- 
g-term 
ivables 
on the 
>» NAA 
idicate 
rm re- 
it rates 
d for- 
of ac- 
on eX- 
should 
state- 
in the 
unt, in 
cepted 
-alized 
as in- 


panies 
rrency 
revail- 
; were 
ecom- 
n Ac- 
erican 

Ac- 


> that 
deter- 
to ap- 
simply 
ficial” 
juiring 
> light 
npany 
>dures 


F both 
above 





will be helpful in analyzing the situa- 
tion at hand. 


SELECTED ACCOUNTING CONCEPTS 
TO HOLD IN MIND* 


Importance of Distinguishing Physi- 
cal Assets from Financial Items. It is 
important to distinguish between phys- 
ical assets such as inventory and 
fixed assets from financial items such 
as accounts receivable, marketable se- 
curities, accounts payable and long- 
term debt. In the long run manage- 
ment will sell inventory and employ 
fixed assets only when local currency 
selling prices can be increased suffi- 
ciently in a reasonable time follow- 
ing a weakening of the foreign cur- 
rency. Thereby it expects to recover 
at least the local currency equivalent 
of the cost expressed in dollars of 
these physical items, to insure their re- 
placement and to prevent an erosion 
of the U. S. dollar investment abroad. 
Hence, the equivalent dollars of in- 
ventory at dates of accumulation (so 
long as market value expressed in 
dollars is not lower) and fixed assets 
at dates of acquisition are not reduced 
following a weakening of the cur- 
rency, while financial items repre- 
senting transactions completed and 
settlement specified are generally trans- 
lated at the new current rate, when 
such lower rate is ascribed a degree 
of permanence. 

Importance of controller’s measure- 
ments of operator’s performance and 
treasury function. Translating revenue 
and costs monthly at the average ex- 
change rate for each month (except 
charges such as cost of finished goods 
sold and depreciation of fixed assets, 
which are translated at the exchange 
rates in effect when the physical assets 
were acquired) approaches closely the 
concept that all local currency oper- 


of Michigan, September 1956, Chapter VII. 


ating profits can be expressed in dol- 
lars as operations develop profits 
throughout the year. Gains and losses 
from exchange fluctuations which sub- 
sequently take place are attributable 
to the treasury function of protecting 
the financial net assets. The effective- 
ness of the treasury function is mea- 
sured by the dollar amounts developed 
as exchange gains and losses applic- 
able to financial position. 

Importance of Coordinating Trans- 
lation of Balance Sheet Accounts with 
Income Statement Accounts. If an as- 
set or liability is translated at historical 
rates for the purpose of balance sheet 
presentation, subsequent charges or 
credits from such accounts (such as 
inventories and fixed assets) to the 
income statement should be based on 
the historical dollars carried in the 
previous balance sheet. Otherwise, 
after a foreign currency weakens, the 
income statement will understate the 
current cost of operations and errone- 
ously reflect foreign exchange gains 
and losses applicable to a prior period. 

Explaining gain or loss on foreign 
exchange. Adherence to these rela- 
tively few concepts permits companies 
to explain the reason for the amount 
of gain or loss on fluctuation of foreign 
exchange applicable to financial posi- 
tion. Unless certain simple concepts 
are strictly adhered to, the amount of 
unrealized foreign exchange gain or 
loss will be a “plug” figure for which 
the accountant can give no itemized 
explanation without voluminous anal- 
ysis of transactions. 


EFFECT OF EXCHANGE RATES ON 
FINANCIAL STATEMENTS 


Financial Statements Published in 
Dollars. The words “convert” and 
“translate” are terms with distinctly 


* Hepworth, “Reporting Foreign Operations,” Bureau of Business Research, University 
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different meanings. To convert is to 
obtain through the international bank- 
ing system an exchange of foreign cur- 
rency for U. S. dollars (or vice versa). 
To translate is to express in U. S. dol- 
lars the financial statements of a for- 
eign subsidiary on the basis of local 
currency financial statements of that 
subsidiary (or branch). 

Exchange Rate Is Medium of Trans- 
lation Procedures. Foreign currency 
financial statements are translated to 
U. S. dollars so that the accounts of 
foreign subsidiaries or branches ex- 
pressed in dollars may become a part 
of consolidated financial statements 
furnished to stockholders or, when for- 
eign subsidiaries are not consolidated, 
so that certain financial information 
will appear in the footnotes to the 
U. S. dollar financial statements fur- 
nished to stockholders of the U. S. 
parent company. It is customary to 
inform the stockholders of at least 
three important amounts relative to the 
non-consolidated foreign subsidiary, 
namely: 

1) Excess of the “equity,” ex- 
pressed in U. S. dollars, over the U. S. 
dollar investment. 

2) Income for the year expressed in 
U. S. dollars. 

3) Dividends, if any, received in 

the United States in U. S. dollars. 
It is basic that information to be dis- 
tributed to the public must be ex- 
pressed in homogeneous monetary 
units. 

Financial Statements for Manage- 
ment. Since the U. S. parent com- 
pany’s investment is in dollars, the 
operations of the foreign subsidiary or 
branch must be expressed in dollars to 
evaluate the financial position and the 
rate of return produced by the dollar 
investment. 

As transactions are completed 
abroad, it is necessary to account for 


them in the books of the local subsid- 
iary in the foreign currency, for the 
use of local management, for filing 
income tax returns in the foreign 
country, and in some cases for pub- 
lishing financial statements. Neverthe- 
less, management finds it necessary for 
the foreign subsidiary to forecast real- 
istic goals expressed in U. S. dollars. 
Such equivalents of U. S. dollar in- 
come are considered to be potential 
dividend income to the investor in the 
United States. Local currency earn- 
ings of a foreign subsidiary accrue as 
sales are made and costs are incurred. 
By translating revenues and costs as 
the transactions occur, the local cur- 
rency operating profits can be ex- 
pressed in equivalent dollars as they 
are earned during the year. 


However, when local currency prof- 
its are allowed to accumulate in the 
form of quick assets subject to the haz- 
ards of fluctuation in the exchange 
rate, subsequent foreign exchange 
losses or gains may be incurred after 
the reported profit from operations. 
These losses or gains which subse- 
quently take place are attributed to the 
treasury function of protecting the 
quick assets. It may be that the local 
currency earnings expressed in dollars 
will never be brought into the United 
States in the form of dividends re- 
ceived in dollars if subsequent ex- 
change losses diminish or erase the 
previously reported local currency 
profits. This phase of management re- 
sponsibility, protecting local currency 
profits earned, was discussed previ- 
ously. It is a distinct characteristic of 
management reports from foreign sub- 
sidiaries. Companies that have local 
currency financial statements trans- 
lated into dollars by the accounting 
management in the foreign country 
develop in the foreign management a 
keener appreciation of the subsidiary’s 
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contribution to the U. S. investor. 
Otherwise, there is a tendency for for- 
eign management to operate solely on 
the basis of local currency financial 
statements without regard to return on 
U. S. dollars invested. 


ACCOUNTING PRACTICES ABROAD 


In some countries there are impor- 
tant variations in reporting practices 
from generally accepted accounting 
principles in the United States. The 
following were examples noted during 
1956 examinations.* 

1) In Sweden and other Scandina- 
vian countries, companies were per- 
mitted to reduce their inventories to 
40% of the lower of cost or market 
value by creating inventory reserves. 

2) In Norway and Sweden, compa- 
nies having income from marine oper- 
ations had their income taxes com- 
puted on the basis of average freight 
rates set by the government. If their 
income exceeded the amount com- 
puted, the excess was taxable only if 
it was taken up as income on the 
books. 

3) The income tax law in Germany 
permitted certain interest-free loans 
made by the taxpayer prior to January 
1, 1955 to be deducted from taxable 
income in the year in which the con- 
tributions or loans were made—for 
example, a loan made for the construc- 
tion of a vessel. Amounts recovered 
on such loans in subsequent years must 
be included in taxable income for the 
year in which the recovery is made. 
In order to support claims for benefits 
under this provision, the loans in ques- 
tion had to be recorded as expenses in 
conformity with the treatment for tax 
purposes and subsequently repayments 
are reported in financial statements as 
income. 


4) Income taxes in France could 
be reduced in some instances by set- 
ting up on the books reserves for in- 
surance, for changes in the cost of 
imported raw materials, and for 
changes in the cost of working inven- 
tory. Subsequent transfers of these re- 
serves to income may be subject to tax. 


5) In Brazil, for example, many 
companies make no provision for the 
income tax for the year being reported 
upon, but take up the charge when 
the income tax is paid in a later year. 
Depreciation of buildings is not al- 
lowable as a deduction for income 
tax purposes there, and many com- 
panies therefore do not set it up on 
the books. 


Effect of Accounting Practices 
Abroad on Financial Statements Pub- 
lished in U. S. Dollars. Vf the varia- 
tion from American practices is sub- 
stantial in amount, it is necessary to 
prepare consolidating entries to ad- 
just the local financial statements to 
the U. S. practices before the foreign 
company financial statements are suit- 
able for inclusion in consolidated finan- 
cial statements published in U. S. dol- 
lars, or, for reporting financial data in 
footnotes to such statements, if the 
foreign operation is carried as an in- 
vestment and not consolidated. 


In many foreign countries revalu- 
ations of fixed assets are permitted 
upon payment of a relatively nominal 
one-time tax. Such revaluations are 
generally expressed as an increase in 
the local currency fixed assets and 
corresponding credit to capital sur- 
plus in local currency only. Subse- 
quently, depreciation taken on the ap- 
preciation is allowed for both finan- 
cial statement and tax purposes as de- 
preciation. Since the U. S. dollar is 
considered to be the stable currency, 


* Wilkinson and Cameron, “Doing Business Abroad,” The Price Waterhouse Review, 


June and Sept. 1957. 
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he create a U. S. dollar capital sur- —_ valuation. 
Exhibit I 
FIRST YEAR OF OPERATION OF A FOREIGN SUBSIDIARY 
USS. 
DOLLARS 
LocaL PER L/C US. 
CURRENCY UNIT DOLLARS 
Assets at end of year: 
iti ci canis snsianinad 4,165,000 .1563 $ 651,000 (1) 
Materials inventory ............ 960,000 .2083 200,000 (2) 
I dai cars ckeneniernenons 3,600,000 .2500 900,000 (3) 
Allowance for depreciation.. (1,200,000) .2500 (300,000) (3) 
BE ais nichaibataniesetndioon 7,525,000 $1,451,000 
Liabilities and Net Worth eo i catia 
at end of year: 
Bank loan payable in locai 
I ccctncachicnsessntenesnnee 1,200,000 .1563 $ 187,500 (1) 
Income taxes payable.......... 250,000 .1563 39,000 (1) 
Capital st0ck ..cccissescseosssoees 6,000,060 .2500 1,500,000 (4) 
Retained earnings (deficit).. 75,000 (275,500) (5) 
| ee eee 7,525,000 $1,451,000 
Income Statement for the year: neteel 
alates lat cnaeacceancalgen 4,800,000 .2279 $1,093,750 (6) 
Cost of goods sold: 
Purchases of materials.... 2,760,000 .2174 600,000 (6) 
Less—Closing inventory 960,000 .2083 200,000 (2) 
Cost of materials used.... 1,800,000 400,000 
NE TI i cocesccasicvsesens 1,200,000 .2100 252,000 (6) 
DODTCCIRTON ...00..000ss000000 1,200,000 .2500 300,000 (3) 
BIE “iseniniosnetbescemucsmiions 4,200,000 952,000 
Income from operations before 
Ninna aianisdunkrlaieiiits 600,000 141,750 
Taxes on income ............... 250,000 .1563 39,000 (1) 
Income from operations after 

es 350,000 102,750 
Loss on foreign exchange, Ex- 

I Nik is ianlccineitiokaensavindinnnins 323,250 (7) 
Net income (lOsS) ................0000« 350,000 (220,500) 
I icici ahiasccnnibcncninenaesciiteniin 275,000 .2000 55,000 (8) 
Balance carried to retained earn- 

I 0d cceineishigunieanpiiiniin 75,000 ($ 275,500) 
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Attention is invited to the fact that if the exchange rate of .2500 had not 


changed during the year to .1563, then the original investment of LC 6,000,000 
translated at $1,500,000 would have produced LC 350,000 income translated 
at .2500 or $87,500 rather than a loss of $220,500 shown in the illustration. 


(1) 
(2) 
(3) 
(4) 


(5) 
(6) 


(7) 


REFERENCES 


Rate prevailing on closing date for period—.1563. 
Average rate prevailing during period of accumulation—.2083. 
Historical rate, i.e., rate prevailing at time fixed assets were acquired—.2500. 


Historical rate—.2500. This was the investment made on January 1, by the parent com- 
pany buying 6,000,000 Pesos for U.S. $1,500,000 and delivering the Pesos to the 
subsidiary in return for Capital Stock of a total par value of 6,000,000 Pesos. 


See (7) below. 


Each month’s total translated at average rate for that month. The monthly rates are 
omitted from the illustration, but the average rate of the year is shown to assist 
readers in following the illustration. 

Since a decrease in dollar net worth has occurred, a loss on foreign exchange has been 
sustained. The amount of this loss is the figure necessary to adjust income from oper- 
ations to the change in net worth shown by the balance sheet. The loss on foreign 
exchange is charged against operating income for the year to arrive at the dollar net 


loss. 
Rate prevailing at the date the dividend was paid—.2000. 


[Continued on next page] 
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Exhibit II 
FIRST YEAR OF OPERATION OF A FOREIGN SUBSIDIARY ANALYSIS OF 
LOSS ON FOREIGN EXCHANGE FLUCTUATION 


EXCHANGE 
Loss or (GaIN) 





Cash—opening balance .............:ccsssessseeseees LC 7,200,000 
Bank loan payable—opening balance.......... (1,200,000) 





Loss from change in rate from .2500 to 
.1563—net current items “exposed” 6,000,000 $562,200 
Difference between local currency profit plus 
depreciation (i.e., cash flow) translated at 
the year-end rate of .1563 and the similar 
dollars in the income statement (i.e., sales 
less costs excluding depreciation): 





Profit ...... LC 350,000 $102,750 
Deprecia- 

tion .... . 1,200,000 300,000 
NE cc0s 1,550,000 402,750 
Translated 

at clos- 


ing rate 
of .1563 1,550,000 242,350 


Loss on Pesos added in 
cash flow compared to 
income statement .......... $160,400 1,550,000 160,400 


Reduction of above losses by investment 
prior to year end in: 
Fixed assets, LC 3,600,000 invested at 
.2500 compared with .1563, if Pesos 
had been held until year end............ (3,600,000) (337,350) 
Inventory, LC 960,000 purchased on 
the average at .2083 compared with 
.1563, if Pesos had been held until 
LS LLL TETAS (960,000) (50,000) 
Dividend, LC 275,000 paid at .2000 
compared with .1563, if Pesos had 
been held to year end ..............s0000+ (275,000) (12,000) 





Closing balance of net current 
items (details shown below).... LC 2,715,000 $323,250 loss 











Ce ee eee LC 4,165,000 
Less — Bank loan 
DEVEDIS ...00000005. LC 1,200,000 
Income taxes 
payable...... 250,000 1,450,000 
ae LC 2,715,000 
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Challenges to Accountants’ 


Appraisals 


By GARDNER M. Jones, CPA* 


Accountants should be concerned about the legal distinction be- 
tween arbitrator, quasi-arbitrator and appraiser, when they func- 
tion in such capacities by contractual arrangement or in auditing. 
In one instance they may enjoy judicial immunity but not in 
another. This scholarly article discloses the trend of court de- 
cisions in this area and the author’s conclusions. Though the 
conclusions are based largely on cases decided in the period 
1950-1955, recent search indicates no subsequent decisions to 


render them invalid. 


The language of court decisions, in 
a series of recent (1950-1955) cases 
where valuations made by accountants 
have been challenged, indicates a judi- 
cial reluctance to use the term “ap- 
praisal” for the service provided by 
certified public accountants in arriving 
at values for settling business matters. 
The conviction that accountants are 
not appraisers by virtue of their em- 
ployment as independent business eval- 
uators shows up in accountants’ own 
publications. 
For instance: 
“Tf the auditor is satisfied that 
good internal control has been 
incorporated into the inventory 
procedures, and his tests show 
that the resulting inventory infor- 





GARDNER M. JONES, CPA, is an As- 
sociate Professor and Acting Head of the 
Department of Accounting and Financial 
Administration at the Michigan State Uni- 
versity, East Lansing, Michigan. 


mation is reliable, he has an ade- 
quate basis for judging the exist- 
ence of the inventory and the 
‘fairness of the dollar total even 
though he is neither an appraiser 
nor a materials expert.” 
—Howard Stettler, Auditing Prin- 
ciples! (emphasis supplied). 
Stettler’s reference is limited, of 

course, to the appraisal of inventories. 

Likewise Culey and Bauer state that: 
“In the valuation of inventories 
an accountant is not trained to be 
an appraiser or an expert in ma- 
terials .. .” 
—Roy T. Culey and Royal D. M. 
Bauer, Auditing.” 

A similar caution is expressed by a 


*I am indebted to Mr. Don Connelly 
and Mr. Joseph Marino, graduate students 
at Michigan State University, for their 
time and effort in searching out the par- 
ticular case materials upon which these re- 
marks are based. 
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publication of The American Institute 
of Certified Public Accountants: 
“The auditor is in no sense a val- 
uer or appraiser of goods or prop- 
erties . . . although as a part of 
his work he may be concerned 
with adjustments to, or the dis- 
closure of, fair values as deter- 
mined by others. . . . Moreover, 
he may prepare financial data re- 
quired by others—appraisers, 
courts, etc.—as a basis for their 
valuation judgment in the case 
of properties and enterprises .. . 
“When he does undertake any- 
thing in the nature of passing 
judgment on the valuations of 
others competent to make them, 
or even of actually determining 
upon valuations himself . . . he 
does so, not as an auditor but... 
as a businessman who is addi- 
tionally qualified by reason of 
his accounting knowledge and ex- 
perience.” 
—Committee on Auditing Pro- 
cedure, The American Institute of 
Certified Public Accountants.* 
Similarly, Professor Paton implies 
that accountants are not appraisers. 
In a textbook paragraph on “Account- 
ants’ Attitude toward Appraisals,” the 
process of appraisal is suggested as 
being a “disturbing event” to the ac- 
countant, since his own records are 
based upon cost, which is familiar and 
dependable. At the same time, the 
accountant is instrumental in inter- 
preting the results of appraisals, and 
the appraiser finds the competent ac- 
countant helpful in assisting with the 
mechanics of evaluation. The account- 
ant should “subject the (appraiser’s) 
findings to . . . critical scrutiny .. .” 
—W. A. Paton, Advanced Account- 
ing.* 
The courts, too, have by their lan- 
guage denied the label of appraiser to 
accountants while accepting with full 


credence the products of appraisals by 
accountants, The logic underlying the 
duality of judicial position is not stated 
explicitly and can only be inferred: 
There is a special meaning to the word 
appraiser as used in law, and that spe- 
cial meaning does not apply to the 
value judgments rendered by account- 
ants. If these are not appraisals, they 
must then have some other label when 
seen by jurists. 

From a reading of both accountants’ 
views of accountants as appraisers and 
of judicial views of accountants as ap- 
praisers, three questions seem to 
evolve: 

(1) Do accountants, in fact, per- 
form appraisals? 

(2) Do courts generally accept 
valuations made by independent ac- 
countants as they accept the judg- 
ments of an appraiser? 

(3) Are accountants liable for their 
acts as appraisers? 


DO ACCOUNTANTS PERFORM 
APPRAISALS? 


Certainly, if “accounting” by defi- 
nition is limited to the recording, re- 
porting, and auditing of completed 
transactions, with no implicit or ex- 
plicit responsibility for value judg- 
ments, then accountants are not ap- 
praisers in any sense. But the facts 
of commercial life are such that ac- 
counting is no longer so circum- 
scribed, and that accountants actually 
do make substantial, frequent, and im- 
portant value judgments upon which 
both the economic community and 
legal community place great reliance. 

The Websterian definition of ap- 
praiser is “one vested with authority 
to determine the value of property.”® 
In the cases discussed here, dating 
from 1950 to 1955, the accountants 
provided evaluations in the follow- 
ing kinds of circumstances: 

(1) Value of corporate stock, based 
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on net earnings determined by an 
audit. 

(2) Value of corporate stock, based 
on “book value.” 

(3) Book value of shares, using 
specific methods of valuing assets. 

(4) Book value of partnership as- 
sets. 

(5) Value of materials delivered. 

In each case, the parties had con- 
tracted to settle their affairs on the 
basis of values as determined by an 
independent accountant, whose opin- 
ion was to be accepted as binding. 

In every case, the accountant had to 
look not only to asset values as shown 
on the books, but had to make judg- 
ments as to the values of underlying 
assets. In Brennan v. Brennan,® one 
owner was to sell corporate stock to 
another, according to their contract, 
at a price to be based on book value 
of shares as determined by a specified 
firm of certified public accountants, 
employing “ordinary and usual meth- 
ods of accounting”; a physical inven- 
tory was to be made by a specified 
employee and to be accepted by the 
accountants; all machinery and equip- 
ment was to be valued at depreciated 
values; accounts receivable were to be 
valued by the accountants; full con- 
sideration was to be given to any 
debts: and such other actions nec- 
essary were to be taken to find book 
value as of a given date; determina- 
tions of the accountants were to be 
final and binding. In Abbott v. Ab- 
bott Motors, Inc.," an agreement with 
a (deceased) stockholder provided for 
sale of his shares to the corporation 
by a formula to be applied by the cor- 
poration’s accountants; but if corpor- 
ate accountants and representatives of 
the deceased could not agree, then an 
impartial accountant was to be selec- 
ted by the state society of CPAs. (The 
society refused and an accountant was 
appointed by the court.) 


In Sanitary Farm Dairies, Inc. Vv. 
Gammel,’ and a sequel case, Gammel 
v. Ernst & Ernst,® the shareholder 
was to sell stock in a corporation to 
the corporation at a price based on 
net earnings during the year, as deter- 
mined by the report of independent 
auditors. 

In Aron v. Gillman, an agreement 
between two stockholders for sale of 
stock of one to the other upon death, 
provided that price was to be at 
“book value,” based on the most re- 
cent audit. In making the audit, ac- 
countants accepted a substantially un- 
derstated company figure as_ the 
“value” of merchandise inventory. In 
Cohen v. Pucci," a certain CPA was 
named to determine the value of ma- 
terials delivered, under a stipulation 
approved by the court. In Aitchison v. 
Anderson,’* a specific Alaskan firm 
of accountants was appointed by the 
partners’ contract to determine book 
value in the settlement of the part- 
nership. 

Now it is true that in none of these 
cases did the accountants perform 
“appraisals” in the narrow sense of 
finding a sale price for a piece of real 
property or for a business in its en- 
tirety. Nevertheless what they per- 
formed in each case was fundamen- 
tally the same function as an ap- 
praisal company, i.e., they determined 
the value or price of a right—specific- 
ally, the value of some portion of the 
ownership of a business. In so doing, 
they necessarily established values of 
real objects underlying the values of 
ownership rights. By any reason- 
able definition, this constitutes ap- 
praisal. 

The courts studiously avoided use 
of the words “appraisal” and “ap- 
praiser” in referring to the function 
performed by the accountants. For 
instance, in Gammel v. Ernst & Ernst 
the accountants, were “quasi-arbitra- 
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tors.” In Brennan v. Brennan they 
were “skilled arbitrators”; in Abbott 
v. Abbott Motors, Inc., the account- 
ant was an “arbitrator”; in Cohen v. 
Pucci, the CPA was an “assessor.” 
Only in Aitchison v. Anderson, was 
the term “appraiser” used; the ac- 
countants’ decision was an “award of 
appraisers.” In Sanitary Farm Dairies 
Inc. v. Gammel, the accountant was 
an “accountant-evaluator.” 

It is important to distinguish the 
difference in meaning between an “ar- 
bitrator” and an “appraiser.” In any 
general sense of the word, an arbi- 
trator is one who attempts to recon- 
cile opposing viewpoints, and to get 
the parties together in a solution that 
is acceptable to both. But in a legal 
connotation, the powers of an ar- 
bitrator extend beyond persuasion; he 
may dictate a binding solution, and 
in some few cases may even enforce 
specific performance of a contract. In 
Ruppert v. Egelhofer;* the court 
said: 

“Traditionally, arbitrators are li- 
censed to direct such conduct of 
the parties as is necessary to 
settlement of the matters in dis- 
pute.” 
An appraiser, on the other hand, is 
one who provides a skilled indepen- 
dent evaluation of the thing or right in 
question. In the immediate cases, the 
accountants performed the latter func- 
tion, but as we shall see, were de- 
scribed by the jurists as arbitrators 
or quasi-arbitrators. 

In practice, the wording of contracts 
may indicate an intention for the 
terms to be synonymous. For instance, 
In Holdridge v. Garetson,* the con- 
tract called for the fixing of a pur- 
chase price by appointment of three 
“appraisers” and stated that “this 
agreement shall be construed as a stat- 
utory arbitration agreement.” 

In looking at the instructions to 


practicing lawyers drawing up partner- 
ship agreements we find “In case of a 
failure to keep the set values current, 
provision should be made to fix a value 
by arbitration, through a certified pub- 
lic accountant or other person, or by 
using a formula.”15 A sample form 
for partnership agreements reads that 
where the parties have not lately 
agreed on values underlying the price 
of a share, “the value of the business 
shall be determined by a certified pub- 
lic accountant to be selected by the 
parties, and in the case of a deceased 
party, his legal representative.” 
Similarly, another set of such in- 
structions for drawing up purchase- 
and-sale agreements between partners 
says “. . . if no valuation is agreed 
upon for two consecutive years, the 
value of a partner’s interest shall be 
determined by the independent certi- 
fied public accountant regularly re- 
tained by the partnership for the audit- 
ing of its books. . . .”!7 In a practical 
sense, it may be said that accountants 
do perform appraisals, but not in the 
narrow “real property” sense. 


ARBITRATION VERSUS APPRAISAL 


There is a careful distinction to be 
drawn between “arbitrator” and “ap- 
praiser” which extends beyond the 
definitions of what they do. The sig- 
nificance of this distinction lies in the 
judicial nature of arbitration and the 
necessity for the finding of arbitrators 
to be binding upon the parties. Arbi- 
tration, it is said, is “merely a substi- 
tute for judicial processes, with the 
parties creating their own forum and 
picking their own judges.”!* By defi- 
nition, arbitrators are “judges chosen 
by parties to decide the matters sub- 
mitted to them finally and without 
appeal.”?® 

Thus we find in some of the cases 
(e.g., Brennan v. Brennan) a labelling 
of the accountants as “skilled arbitra- 
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tors,” presumably on the grounds of 
the finality of decision. In Abbott v. 
Abbott Motors, Inc., an accountant 
appointed by the court mechanically 
applying a predetermined formula to 
the valuation of shares, was called an 
“arbitrator.” One wonders if the mere 
fact of court appointment changed his 
function from valuation to arbitration. 

Still, in other cases (not involving 
CPAs) the contract provision that ar- 
bitration be binding was not sufficient 
by itself to make the contract an agree- 
ment for arbitration. The contract be- 
tween two stockholders was such that 
if one died, a sale of shares of the de- 
ceased to the survivor was to be made; 
if the price could not be agreed upon 
between survivor and representative 
of the deceased, three arbitrators were 
to be appointed, whose decision as to 
value was to be binding. Because 
not all three arbitrators were named, 
the contract was held to be an agree- 
ment for appraisal, not for arbitra- 
tion.”° 

But in Finnegan v. Allen,”* an ac- 
countant was hired by the parties to 
an agreement for the sale of securities, 
to value the securities through the use 
of a certain formula. His decision was 
to be final and binding. He was held 
to be a person brought in “to fix a 
term in the contract on which they 
could not agree,” and was therefore a 
quasi-arbitrator. 

The wording of contracts indicating 
an intent to arbitrate will not neces- 
sarily insure that arbitration will take 
place. In the matter of Fletcher 
(1924) the contract provided that 
“fair value” should be “determined by 
an appraisal made by three arbiters.” 
A subsequent suit to compel arbitra- 
tion resulted in the court’s statement 
that it was not legislative intent “to 
extend the Arbitration Law to mere 
valuations, appraisals, or other deter- 
minations of matter, which except for 


the provisions of the contracts, would 
be settled not by the courts after a 
judicial inquiry, but by the parties 
themselves without such inquiry.”?? 

Holdridge v. Garretson (supra) was 
dismissed upon another point, but it 
would have been interesting to see 
how the court would have ruled upon 
the provision for fixing the purchase 
price by “appraisers” where the agree- 
ment was to be construed as a “statu- 
tory arbitration agreement.” Would 
this have been “mere valuation?” 


THE VALIDITY OF 
ACCOUNTANTS’ FINDINGS 


The courts have, in effect, paid 
tribute to the skill and independence 
of accountants as appraisers by up- 
holding the value determinations of 
the accountants. Great latitude is ac- 
ceptable in the methods of arriving at 
“value” as long as the accountant is 
free of bad faith or fraudulent intent. 
In Aitchison v. Anderson, for instance, 
one partner refused to accept the 
statement of the accountants as to 
book value. The court held that this 
“award of appraisers” was not to be 
vacated for errors of judgment, since 
there was no fraud or fraudulent mis- 
conduct by the accountants. 

In Abbott v. Abbott Motors, Inc., 
the court held that the decision of the 
impartial accountant was final; it was 
within his competence and jurisdiction 
under the terms of the agreement be- 
tween the parties. Although certain 
incorrect figures were on the books, 
the accountant was not compelled to 
use these incorrect figures in arriving 
at book value. He used the figures 
that should have been on the books 
and was upheld in so doing. In Bren- 
nan V. Brennan, plaintiff argued that 
the accountants “arbitrarily employed 
extraordinary and unusual methods” 
in preparing their statement of value. 
Because of ambiguities in the wording 
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of the agreement (“to be valued at the 
depreciated values thereof”) the valu- 
ation approach taken by the account- 
ants was held to be legitimate and 
proper. The court regarded the ac- 
countant as a “skilled arbitrator” fol- 
lowing directions without bad faith or 
fraud; therefore, afterward “neither 
party can question that decision sim- 
ply because some other skilled person 
might have arrived at a different deci- 
sion.” 

In Gammel v. Ernst & Ernst the 
court said, 

“Auditors and public accountants 
are entitled to a wide discretion 
in the selection of methods and 
in determining which of several 
practices or principles is most 
sound or best suited for the work 
undertaken by them... .” 

In Cohen v. Pucci the court ap- 
proved the naming of the accountant 
as an “assessor,” to determine the 
value of materials delivered. Whether 
the accountant was looked upon as a 
“common-law arbitrator” or a “judi- 
cial arbitrator” (since his assessment 
was made under auspices of the 
court), his decision was final. 

There is no question, then, of the 
legal recognition given to the work 
of independent appraisal done by ac- 
countants. The courts will not ordi- 
narily set aside such independent eval- 
uations, relying, just as the business 
world does, on the competence and 
judgment of the certified public ac- 
countant. 


ARE ACCOUNTANTS LIABLE FOR 
THEIR ACTS AS APPRAISERS? 


Yes and No. 

In each of the immediate cases, the 
accountants performed an act of ap- 
praisal, a finding of value. In several 
of the cases they were labelled as quasi- 
arbitrators by the courts. Quasi-arbi- 
trators are presumed to be immune 
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from liability when functioning offi- 
cially. American Jurisprudence says: 

“The rule of non-liability has also 
been applied to the case of a quasi- 
arbitrator, but not to that of a mere 
valuer.”?3 And in Finnegan v. Allen 
the independent accountant, valuing 
securities according to a formula, was 
“in the position of quasi-arbitrator, 
and therefore immune from liability 
in the absence of fraud or mala fides.” 
In Gammel v. Ernst & Ernst “the con- 
cept of judicial immunity from civil 
liability in the discharge of official 
duties has been extended to arbitrators 
and quasi-arbitrators.” 

In describing the kind of valuation 
work done by the accountants, the 
court said in Gammel v. Ernst & 
Ernst: “. . . Their liability in damages 
arises only as the result of methods 
or practices in the performance of 
their work which indicates a lack of 
reasonable care, or bad faith.” The 
accountant must exercise the same 
standard of reasonable care as other 
professional men engaged in furnish- 
ing skilled paid services. Accountants 
are not ordinarily immune in the per- 
formance of services of valuation, but 
may become immune as quasi-arbi- 
trators. An accountant finding (pur- 
suant to appointment by a contract) 
a value for an interest in a business is 
a valuer, an appraiser, without the ar- 
bitrator’s judicial status. As a mere 
“valuer, appraiser, or determiner of 
matter,” he does not come under the 
provisions of Arbitration Law. But as 
a quasi-arbitrator, he does come under 
the Arbitration Law umbrella and oc- 
cupies a quasi-judicial status which 
gives him immunity from civil liability 
in rendering a value judgment. 

The underlying reason for the im- 
munity of quasi-judicial positions is 
clear. Ordinarily, courts, assessors, 
jurors, prosecuting attorneys and 
quasi-judicial officers are, for reasons 
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of preserving the integrity of the judi- 
cial processes, clothed with immunity 
from liability. In the case of the posi- 
tion of “judge” created by contract, 
judicial immunity is not ordinarily ex- 
tended, because the position is created 
by contract and not by process of law, 
nor is it a part of the normal judicial 
process. 

Thus the appraiser, the value finder, 
the accountant whose audit and re- 
port on corporate accounts may be 
used to settle disputes (as in Gammel 
v. Ernst & Ernst), is not necessarily 
immune. Presumably, if the account- 
ant were named as an evaluator or ap- 
praiser by contract, he would be po- 
tentially liable; if named by a court 
of law (as in Abbott v. Abbott Motors, 
Inc.), or if his appointment were spe- 
cifically approved by a court of law 
(as in Cohen v. Pucci), he would be 
clothed with some degree of judicial 
immunity. (The question of immu- 
nity was not ruled on in Cohen v. 
Pucci, however). 

The secret of immunity seems to 
lie in wording the contract in such a 
way that the accountant to be ap- 
pointed to determine values will be 
construed to be a “quasi-arbitrator.” 
The wording of Gammel v. Ernst & 
Ernst does suggest that contracts could 
confer the status of arbitrator; that in 
prior cases, judicial immunity was 
“dependent upon some contractual 
provision which called for the exer- 
cise of independent judgment or dis- 
cretion by a person acting as an ar- 
bitrator and which made his deter- 
mination binding upon the parties se- 
lecting him.” (Emphasis supplied). 

At the same time, the intention that 
independent judgment be binding does 
not seem to be enough. In re Wagner’s 
Estate?® showed that a specific “ar- 
biter’ must be named; otherwise, a 
contract calling for arbitration would 
be held to be a contract for appraisal 
only. 


SUMMARY AND CONCLUSIONS 


Accountants do perform appraisals, 
not only in the normal process of 
audits, but in particular circumstances 
where they are designated as indepen- 
dent third-party evaluators by agree- 
ments between parties. The courts, 
in a series of cases between 1950 and 
1955, have been consistent in honor- 
ing the value findings of independent 
accountants. The acceptance of ac- 
countants’ skill, competence, and judg- 
ment as appraisers seems to be well 
established among jurists. At the same 
time, the courts have chosen to avoid 
the use of “appraiser” as a label for 
accountants performing appraisal 
functions and have instead applied a 
special meaning of “arbitrator.” Since 
in these circumstances the decision- 
rendering authority of the accountants 
is created by contract and not by law, 
accountants are not immune from lia- 
bility for their acts as appraisers, al- 
though normally their judgments will 
not be disturbed by the courts except 
in the presence of fraud. However, if 
their position can be construed as that 
of an arbitrator, either by contract or 
by judicial construction, they may 
then be clothed with judicial im- 
munity. 
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THE FuTURE OF AUDITING 


It is obvious that, except possibly in cases where the busi- 
ness being audited is of the smallest size, if an auditor looked on 
his work as being primarily designed to guarantee the accuracy of 
accounts in every detail and to discover both major frauds and 
minor defalcations, his client would find the cost of this work 
prohibitive. His client, moreover, could normally obtain pro- 
tection more cheaply and efficiently by other means. An audit 
cannot be a good substitute for proper controls exercised at the 
time over transactions. Nor can it offer the same prospect of 
recovery of money lost as is given by fidelity insurance. 

The detection of fraud should not therefore be regarded as 
the main purpose, or even as one of the main purposes, of an 
audit. This does not, of course, mean that an auditor is in no 
way concerned with, or interested in, the discovery of frauds 
and defalcations. If proper application of the audit procedures 
necessary to enable him to express an opinion on the accounts 
he is examining would also discover a fraud or defalcation, then 
any failure by the auditor to make the discovery will be at his 
peril. But this should not obscure the fact that such a discovery 
is a by-product, and not the main purpose, of the auditor’s work. 
The responsibility for safeguarding the assets of a business rests 
squarely with the management. They do not discharge this 
responsibility by having an independent audit. 


D. D. Rae Smirtu, “Auditing: the Purpose and its Attainment 
— I,” THE ACCOUNTANT (Great Britain), October 22, 1960 
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Reports by N.Y. State Regulated 
Welfare and Pension Plans, and 
Their Departmental Audit 


By RAYMOND BUCHBINDER, CPA 


This is the last of a series of three articles dealing with the 
annual reports that must be filed for certain New York employee- 
employer managed welfare and pension funds, with either the 
State Insurance or Banking Department. The two preceding 
articles dealt primarily with the provisions of the law and with 
the regulations of the respective Insurance and Banking Depart- 
ments. In this article there are discussed the examination pro- 
cedures followed by the departmental examiners and how the 
independent accountant may act to aid both his client and the 
Department with respect to the examination scope and findings. 


The rapid growth of employee- 
employer managed welfare and pen- 
sion plans in New York State has 
been accompanied by complex prob- 
lems. As a result, the State adopted 
legislation intended to obviate abuses 
and improper practices. 

This legislation, known as the Em- 
ployee Welfare Fund Act of 1956, 
effective September 1, 1956 and 
amended in 1957 and 1958, covers 
only those employee-employer man- 
aged welfare plans which operate un- 
der a trust agreement resulting from 
collective bargaining between a union 





RAYMOND BUCHBINDER, CPA is 
Chairman of our Society’s Committee on 
Employee Benefit Plans and is a former 
member of the Committee on Institutional 
Accounting. He is a partner in the firm 
of Buchbinder, Stein & Co., certified public 
accountants. 
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and one or more employers. It dif- 
fers from the Federal Law (Welfare 
and Pension Plans Disclosure Act, 
effective January 1, 1959) which ap- 
plies to all employee welfare benefit 
plans and employee benefit pension 
plans covering more than 25 em- 
ployees, whether or not they were 
brought into existence through col- 
lective bargaining agreements. 

This article will deal with report- 
ing under New York State law as it 
affects the auditor and his methods 
of procedure. The laws relating to 
the registration, examination and su- 
pervision of employee welfare funds 
are contained in Article 111-A, Sec- 
tion 37 of the Insurance Law, for 
those under jurisdiction of the Insur- 
ance Department, and Article 11-A, 
Section 60 of the Banking Law for 
those under jurisdiction of the Bank- 
ing Department. 
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PROVISIONS OF THE LAW 
RE REPORTS AND AUDITS 


The Banking Department has juris- 
diction of all funds “held and ad- 
ministered, in whole or major part, 
by a bank, acting alone or with others, 
as trustee or agent and performing 
functions beyond those of an invest- 
ment advisor, custodian and depos- 
itary.” All other funds are under the 
jurisdiction of the Insurance Depart- 
ment. 

All funds must register with the 
appropriate department within three 
months after commencing business in 
the State. If the principal office of 
the employer ‘is located outside the 
State, registration is required by the 
Plan if at least 20 employees are em- 
ployed in the State. An annual state- 
ment must be filed within five months 
after the end of a Fund’s fiscal year. 
The Superintendent may order that 
copies be distributed to the covered 
employees, contributing employers and 
to the labor union. A Superintendent 
may request special statements when- 
ever he deems them necessary. All 
fund records and details supporting 
the reports must be preserved for six 
years. Extensions of time for doing 
any act required by this law may be 
granted by the Superintendent. 

The Superintendent may make an 
examination of the books of a Fund 
whenever he deems it necessary, and 
it shall be done at least once in every 
five years to determine if the finances 
are properly administered and ac- 
counted for. The expenses of these 
examinations are chargeable directly 
to the Fund. 

When an accountant initiates an au- 
dit of a Fund, he should determine at 
the outset whether it has registered 
with the appropriate Department and 
timely filed the required annual re- 
ports. 


REGULATIONS 


From time to time, the Superinten- 
dents issue regulations which have the 
same effect as law. At this writing, 
each has issued two, and they are sub- 
stantially the same except in the use 
of the numbering system. The indi- 
vidual bureaus of the Insurance De- 
partment do not have a numbering 
system of their own, but use a con- 
secutive system for the Department 
as a whole, which is the reason that 
the first Welfare Fund regulation is 
#36. The Banking Department, on 
the other hand, allows each unit to 
do their own numbering, therefore, 
the first one for its Welfare Fund Di- 
vision is #1. 

Regulations #1 and #36 of the 
Banking and Insurance Department 
respectively, refer to the distribution 
of the condensed annual statement, 
known as the annual report, which 
must be sent to each employee, mem- 
ber, employer, and labor organiza- 
tion. The Insurance Department re- 
quires that this distribution be made 
within 5 months after the close of the 
fund’s fiscal period. The Banking De- 
partment requires that it be distributed 
within 30 days after the annual state- 
ment is required to be filed, which is 
6 months after the close of the fund’s 
fiscal period. 

Reports to members, employers and 
unions. Under the regulations, dis- 
tribution of the annual report to all 
employee members, contributing em- 
ployers and participating labor organi- 
ations, may be made through a peri- 
odical distributed to them, including 
a union newspaper or magazine mailed 
regularly to members. The cost of 
printing an annual report is a proper 
charge to the Fund and it is suggested 
that in order to prevent any question 
of violation of the compliance section 
of the law concerning dealings with 
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interested parties, such as the Union, 
the printer should bill the Fund di- 
rectly for those costs. 

If the union publication is used, it 
is important that extra copies be sent 
to the Fund’s office for mailing to each 
contributing employer, as normally 
distribution is made only to the bene- 
ficiaries. If there is to be any delay 
in the publication of the issue in which 
the annual report is printed, the Fund 
must ask the Superintendent for an 
extension of time for compliance. The 
Fund auditor should keep as part of 
his audit papers a copy of the pub- 
lication and a letter from the Fund 
stating that it has mailed copies of the 
publication to each contributing em- 
ployer. 

Reporting changes. The other re- 
gulations issued by the Departments, 
#2 and #38, refer to notification 
within 10 days to the respective De- 
partment of certain changes affecting 
the Fund. They include a change in 
address; a change or amendment to 
the fund, trust, insurance contract, col- 
lective bargaining agreement, or any 
other material matter; a change in the 
method of funding, whether insured 
or self insured; a change in the mem- 
bership of the trustees or other group 
having over-all management of the 
fund; and a change in the administra- 
tor. They also require, notification 
within thirty days of a merger, con- 
solidation, liquidation or dissolution 
of the Fund. 

It is important that an auditor ad- 
vise the Fund administrator to send 
him a copy of each notification to the 
supervisory Department. This is nec- 
essary to enable the auditor preparing 
the annual statement to answer the 
question dealing with changes in the 
Fund which may not have been pre- 
viously reported. Of course, if there 
has been an omission, a memorandum 


on the change must be attached to the 
annual statement. This does not re- 
lieve the Fund from having violated 
one of the regulations. 


REPORT CONTENT 


Annual statement. The annual state- 
ment contains, in addition to many 
pages of financial information, general 
interrogatories which must be answer- 
ed. Where financial statements are 
filed with the United States Depart- 
ment of Labor on Form D-?2, the In- 
surance and Banking Departments of 
the State of New York will accept a 
copy of the D-2 report in lieu of the 
financial data required in their reports. 
Obviously, by using the D-2 report 
the auditor avoids duplicate prepara- 
tion of the same information. 


The answers to many questions may 
not be found in the books and records 
of the Fund. For example, there are 
questions such as, “Were any of the 
recipients of commission and allow- 
ances, or of compensation for profes- 
sional services shown on the accom- 
panying schedules related through 
blood or marriage or associated in any 
business endeavor, profession or other 
occupation with any fund trustee, ad- 
ministrator, officer, or union official? 
If so, give details.” 

“Were any of the recipients of sal- 
aries, fees, allowances and _ travel 
shown on the accompanying schedules 
related through blood or marriage or 
associated in any business endeavor, 
profession or other occupation with 
any other fund trustee, administrator, 
officer, or union official? If so, give 
details.” The answer to these ques- 
tions can be obtained only by direct 
communication with those individuals. 
The auditor may use a uniform let- 
ter listing the names of all of the re- 
cipients, and raising the question of 
their relationship, with the request for 
a positive or negative response. If a 
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positive response is received, the trus- 
tees must be notified. 

Another question concerns dual em- 
ployment, “Is any paid employee of 
the fund also employed by a partici- 
pating labor organization or a contri- 
buting employer?” A listing of the 
names of each of the fund’s employees 
may be sent to each contributing 
employer and participating labor or- 
ganization to determine if these per- 
sons are also employed by them. Of 
course, in a larger fund, this will not 
be necessary as the employees work 
full time and usually in an office sep- 
arate and apart from the contributing 
employers or the labor organization. 

Supplement to annual statement. 
The supplement contains six pages of 
cash, investment and real estate sched- 
ules. It must be filed whether or not 
a copy of the Federal D-2 form was 
submitted in lieu of certain pages of 
the annual statement. 

Annual report. The annual report 
is an abbreviated version of the an- 
nual statement, comprising only four 
pages. However, where a copy of the 
Labor Form D-2 is used in lieu of 
certain pages of the annual statement, 
Exhibit B-1 and Exhibit B-2 of the 
D-2 Form may be substituted for pages 
two and three of the annual report. 

An auditor who has made a compre- 
hensive audit of a Fund, will find that 
the preparation of this material is time 
consuming rather than difficult. If 
the auditor encounters difficulties or 
problems in the interpretation of the 
instructions issued by the Welfare 
Fund Bureaus of both Departments, 
he should discuss his questions with 
them prior to preparing the forms— 
he will find both Bureaus very cooper- 
ative. 
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COMPLIANCE AND ENFORCEMENT 
SECTION 


Of all the sections of the law, the 
one which may present the greatest 
problem is the Compliance and En- 
forcement Section, known as Section 
37 L of the Insurance Law and 
Section 71 of the Banking Law. The 
auditor should be completely familiar 
with this section; it is the prohibition 
section which clearly defines what a 
Fund may not do. It was designed 
to prevent the abuses uncovered by the 
Insurance Department in their investi- 
gation of welfare funds prior to the 
enactment of the law. Discussion with 
the Fund’s counsel concerning the in- 
terpretation and application of this 
section, with its pitfalls, is necessary 
for this complete understanding. 

These sections provide, briefly, as 
follows: 

1. The trustees are responsible in 
a fiduciary capacity. 

2. No employee welfare fund, no 
employer or labor organization repre- 
senting employees, and no trustee or 
officer or employee of a fund shall di- 
rectly or indirectly receive any pay- 
ment, commission, loan or other thing 
of value from an insurance company, 
insurance agent, broker and other 
similar organization or person in con- 
nection with the sale of a contract to 
provide employee benefits; nor should 
they receive any payment, directly or 
indirectly from the fund except bene- 
fits they are entitled to. A trustee, of- 
ficer or employee may receive reason- 
able compensation for necessary ser- 
vices and expenses. 


3. The Superintendent may, after 
notice and a hearing, prohibit a Fund 
from employing or retaining any per- 
son whose services appear to involve 
a conflict of interest. Any such find- 
ing by the Superintendent is subject 
to judicial review. 
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4. Dividends or rate credits on any 
insurance policy shall be made by 
check payable to the Welfare Fund or 
by credit memo sent directly to them. 


5. Premiums shall be paid only by 
Welfare Fund check. 


6. No political contributions shall 
be made from any Fund. 


7. The Superintendent may impose 
a penalty not to exceed $2,500 upon 
any trustee, officer, agent or employee 
of any fund, or he may remove any 
of the above from office or employ- 
ment, or do both, for wilful failure 
to comply with the Act. This action 
of the Superintendent is subject to 
judicial review. 


8. If a person makes a false state- 
ment or misrepresentation of a ma- 
terial fact in any registration, examina- 
tion, statement or report, or false en- 
tries in any books or records, he shall 
be guilty of a misdemeanor. 


When the auditor has full compre- 
hension of these sections, he is in a 
position to render valuable assistance 
to the trustees by seeking out viola- 
tions, for the trustees’ attention and 
action. At the same time, he may sug- 
gest the procedures necessary to avoid 
recurrence. Although these sections 
deal with preventing abuses, problems 
may arise even when the trustees’ ac- 
tion is in the best interests of a Fund, 
and normally would not be question- 
able. For example, the representatives 
of a union, for expediency’s sake, may 
be receiving money from the Fund for 
the proper payment to beneficiaries, 
in cash, for hospital benefits. Or a 
Welfare Fund may rent space in a 
union building and pay a fair rental. 
Such actions may be in violation of 
the law, and when the auditor dis- 
covers them, he should notify counsel 
immediately for his attention and ac- 
tion. In such cases the attorney usu- 


ally will notify the trustees and pre- 
pare a request to the Department for 
a waiver. Once a waiver is received, 
it will be binding upon an examiner 
and the Department, provided the 
facts upon which it was based are as 
stated. 


The Welfare Fund Bureau has stated 
that a request for a waiver may take 
considerable time because of proce- 
dural policies. Therefore, the Super- 
intendent prefers that requests be kept 
to a minimum, however, a Fund’s 
counsel should make the decision re- 
garding a request. Although the Bu- 
reau’s position is understandable, it is 
important to make the request if coun- 
sel feels there is the slightest possi- 
bility of a violation, as it may prevent 
possible criticism by an examiner at 
some future date. Any request which 
is denied may always be the subject 
of an informal hearing with the Bureau 
for redetermination. It is the practice 
of the Welfare Fund Bureau to grant 
informal hearings on any pertinent 
questions, and it should be freely 
availed of whenever doubts arise. 


DEPARTMENTAL EXAMINATION 
PROCEDURE 


The law also provides for the ex- 
amination of each Fund at least once 
in every five years. Prior to the ex- 
piration of this mandatory period, 
plans to be investigated were picked 
at random; others were chosen because 
the Department had received specific 
complaints or had reason to believe 
that irregularities existed. The auditor 
must understand the Superintendent’s 
examination procedure and his inter- 
pretation of compliance with the law. 

Examiners of the Banking Depart- 
ment arrive unannounced, unlike the 
representatives of the Insurance De- 
partment who make appointments. 
From this point, the audit procedures 
are essentially similar. Therefore, it 
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is advisable for the personnel at the 
Fund’s office to call the auditor when 
the examiners are there so that he may 
present the background, system and 
procedures of the fund. A general 
outline of the examiner’s procedures 
follows. 

e They first review the trust agree- 
ment to determine if the fund is be- 
ing operated in accordance with its 
terms. 


e They examine the minutes to see 
how frequently the trustees meet, if 
they are well informed of the fund’s 
activities and if their actions conform 
to the powers granted to them under 
the trust. : 


e If the plan is insured, reference is 
made to the master insurance policy 
to see if the benefits provided conform 
with those agreed upon. 


e Commission allowances and ex- 
penses paid or declared by the insur- 
ance carrier are checked to the De- 
partment’s own life bureau for rates, 
and to the code of ethics of the Na- 
tional Association of Insurance Com- 
missioners. 

e The fund’s own insurance, i.e., li- 
ability, compensation and fidelity 
bonds, is examined for adequate cover- 
age. (Bonding coverage must comply 
with Sec. 502(a) of the Federal La- 
bor Management Reporting and Dis- 
closure Act of 1959, effective Septem- 
ber 14, 1959.) 


e Employers’ contributions are scru- 
tinized for delinquencies and/or fa- 
vored treatment. 


e The adequacy of the procedure for 
collecting employers’ contributions, 
and for the determination of their cor- 
rectness is checked. 


e The examiners ascertain whether 
the distribution of the annual report 


was in compliance with Regulations 
#1 or #36. 


e They investigate whether the in- 
surance booklet or other information 
disseminated to the beneficiaries con- 
forms to the policy or schedule of 
benefits. 


e If life insurance policies are issued, 
the conversion privilege is checked to 
see if the insured is properly notified 
of this privilege on termination of their 
coverage. 


e The percentage of administrative 
costs to contributions is examined to 
ascertain if it is high or low according 
to the standards of the Department. 
The Departments presently consider 
10% to be high, although they admit 
that this might not actually be so; but 
they appear to take the position that 
any percentage above 10% unduly 
lessens the amount available to the 
beneficiaries. If they should see a cost 
of 20%, they may hold that the Fund 
should not continue to function or 
that other methods be found to cover 
the members. However, this may cre- 
ate a legal problem, as a Fund must 
operate in accordance with the provi- 
sions of the Federal Taft-Hartley Law 
and a directive for any other type of 
operation may be in conflict therewith. 

In Funds where so-called high per- 
centages exist, the auditor will prob- 
ably be asked by the Trustees to ex- 
plain to the examiner their necessity 
and reasonableness in relation to the 
Fund’s function, in order to avoid 
criticism. 

There is no yardstick for determin- 
ing a normal rate of operating ex- 
penses as various factors must be 
taken into consideration, namely, the 
size and age of the plan, the nature 
of the industry, the number of mem- 
bers, and other pertinent factors. Since 
the Superintendent has created this 
yardstick, it is advisable to attach a 
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rider to the report setting forth your 
explanation why the expenses of the 
fund may have exceeded the limit set 
by his Department. 

e The petty cash vouchers are ex- 
amined in detail and the Department 
frowns upon any cash expenditures ex- 
cept for incidentals. 


e The examiners verify all of the bal- 
ance sheet items through either di- 
rect confirmation or examination; in- 
vestments are checked to see if they 
conform to the type permitted under 
the trust agreement; and that each 
transaction was an “arms length” 
transaction, 


e They check the claims of benefi- 
ciaries which were denied, as well as 
those paid, to see if both are in con- 
formity with the trust agreement and 
the authorizations in the Trustees’ 
minutes. In the case of denial, they 
are concerned with the granting of the 
right of appeal to the beneficiary. 


e They check for any violations of the 
compliance and enforcement sections, 
37L or 71 for prohibited transactions 
between interested parties. 


e They are concerned with compli- 
ance with Regulations #2 and 38, 
which require the Trust to notify the 
Department within ten days of any 
changes in benefits, the trust inden- 
ture, composition of trustees, and any 
instruments or procedures. 


DISSENTS FROM AN EXAMINER’S 
FINDINGS 

When the examiners conclude their 
examination, they prepare a report cit- 
ing their exceptions or criticisms. After 
a Fund has received the report it has 
10 days to accept or disagree with the 
findings. If it yh ves an informal 
conference is requested at which the 
head of the Department’s Welfare 
Fund Bureau, or of its Legal Depart- 
ment, or of its Accounting Depart- 


ment, and the examiners are present. 
The Fund should have at least one 
employer-appointed trustee, one em- 
ployee-appointed trustee and its au- 
ditors and counsel in attendance. At 
this conference the exceptions are dis- 
cussed and the report is amended to 
reflect any changes agreed upon. 

If the Fund still feels that any un- 
justified criticism has not been deleted 
it may ask for a formal conference. 
If an understanding is not reached at 
this type of conference, judicial review 
may be requested. It is only the final 
amended report which is available for 
public scrutiny, and items which were 
under discussion or attack do not ap- 
pear therein. The Fund is billed for 
the cost of the Superintendent’s ex- 
amination on the basis of 1/215 per 
day of the annual salary of each ex- 
aminer, plus 20% for overhead. This 
amounts to approximately $35 per 
man, per day. The per diem rate may 
not be high, but due to the tremendous 
amount of detailed work that the ex- 
aminers are required to do, this charge 
may be large in relation to the total 
administrative expenses of the Fund. 
If this happens, the Trustees may make 
a request for a reduction in the fee, 
or even consideration of its complete 
elimination. 


HOW TO REDUCE EXAMINERS’ TIME 
AND EXPENSE 


The Departments’ examiners may 
eliminate certain portions of their ex- 
amination if they are satisfied that the 
independent audit has been extensive 
and well done. For example, if the 
auditor has independently confirmed 
the amounts paid in by the contribu- 
tors, the examiners may not make the 
same investigation. The acceptance of 
any portion of the independent audit 
by the examiners should reduce their 
audit time and consequently lower the 
Department’s examination fee. 
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Ferdinand William Lafrentz 


(1859-1954) 


By ABRAHAM Horowitz, CPA 


On April 21, 1947, the Board of Di- 
rectors of the New York State Society 
of Certified Public Accountants, as 
part of its celebration of the Fiftieth 
Anniversary of the founding of the 
Society, presented a testimonial to 
Ferdinand William Lafrentz. In its 
resolution, the Board of Directors, on 
behalf of the Society, extended its con- 
gratulations in the following words, 
“we express our sincere and heartfelt 
appreciation of his services to this 
Society, to the profession and to the 
community which he has served for 
over a half-century . . . fully realizing 
. . . that the history of our profession 
and of our Society for this first half- 
century would not be complete without 
this recognition of his great contribu- 
tion to their advancement and devel- 
opment.” At that time Ferdinand W. 
Lafrentz was 88 years of age. 


Yet, in 1896, when he was granted 
CPA certificate number 20, in the sec- 
ond group issued by the State Board 
of New York, Lafrentz was already 
well known in accounting and busi- 
ness circles. 


Ferdinand William Lafrentz was 
born in 1859, of German parents, on 





This is one in a series of historical studies 
of outstanding figures and institutions of 
our profession. It was prepared by the 
Society’s Committee on History under the 
chairmanship of Henry Lieberman. 


a small island off the Jutland Penin- 
sula, then under the dominion of Den- 
mark. He arrived in the United States 
at the age of fourteen and settled in 
Chicago. Attending the Bryant and 
Stratton Business College in that city 
he soon won attention, and after com- 
pleting his studies won a post as as- 
sistant professor at a competing 
school. He later returned to his alma 
mater as assistant, and later depart- 
ment head, of the Practical Business 
Department. 

An invitation to handle a special as- 
signment for a Chicago banking firm 
turned Lafrentz’s eyes to the opportu- 
nities then available in the western 
United States. He joined the head- 
quarters force of a cattle company in 
Wyoming, in charge of the company’s 
financial affairs. After several years, 
his abilities won him a seat in the 
Territorial Legislature, where he in- 
troduced the joint resolution request- 
ing that the territory be admitted into 
the Union. Wyoming entered the 
Union in 1890. 

In 1889 Mr. Lafrentz moved to Og- 
den, Utah and set himself up in the 
practice of public accounting. Dur- 
ing this time he also studied law, win- 
ning admission to the Utah Territorial 
Bar in 1893. He moved to New York 
City later in 1893, having accepted a 
position as claim adjuster for the 
American Surety Company. 
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Accountancy was a profession still 
largely in the embryo stage and only 
a man with widely recognized talents 
in business and finance could win 
recognition in the field. But such a 
man was Lafrentz. By 1899 he had 
organized The American Audit Com- 
pany, devoted to the independent prac- 
tice of accounting, and set up his first 
offices at the Waldorf-Astoria, then at 
Fifth Avenue and 34th Street. 

In the meantime he had begun an 
active role in furthering the develop- 
ment of the profession. He was in- 
strumental in the passage of the first 
CPA law in the United States, en- 
acted by the legislature of the State of 
New York in 1896. He was active in 
the American Association of Public 
Accountants, predecessor organization 
of the American Institute of Certified 
Public Accountants, serving in various 
executive capacities, including a term 
as president from 1901 to 1903. When 
the New York State Society of Certi- 
fied Public Accountants was organized 
in 1897, Ferdinand Lafrentz was one 
of its first members. 

By 1899 it had become evident to 
the Society that “it is expedient and 
necessary to the development of the 
profession of Public Accountancy that 
the same be established upon an edu- 
cational basis as in the case of other 
professions.” A series of conferences 
were held with the trustees of what is 
now New York University. On Octo- 


ber 1, 1900, the School of Commerce, 
Accounting and Finance of the Uni- 
versity commenced operation with a 
faculty including F. W. Lafrentz, 
CPA, as an instructor in Auditing. 
This relationship with the School of 
Commerce continued for many years 
as a lecturer and trustee, Lafrentz find- 
ing ample scope for his abilities in that 
direction. 

From 1903 to 1907 and, again, from 
1917 to 1925 he was a member of 
the New York State Board of CPA 
Examiners. In 1916, when the Ameri- 
can Institute of Accountants came in- 
to being, he served on its first Coun- 
cil. By 1923 the character of public 
accountancy had changed greatly, hav- 
ing achieved a high level of acceptance 
as a business science and as a profes- 
sion. The American Audit Company 
then became F. W. Lafrentz & Co. 

Ferdinand W. Lafrentz died on July 
15, 1954 at the age of 95, leaving a 
rich legacy in his services to his chosen 
profession. To this day it is remem- 
bered in the symbolic form of the F. 
W. Lafrentz Gold Key and Scholar- 
ship Fund at the New York Univer- 
sity School of Commerce and Finance, 
established by his associates on the 
fiftieth anniversary of his CPA cer- 
tificate. The award is made to the 
male evening session student, major- 
ing in accounting, who -receives the 
highest average grades in English 
through his junior year. 





AREAS OF BUSINESS EDUCATION 


“There are some generalizations concerning business educa- 
tion for the future on which most of us can agree: (1) It should 
be for the future, not for the now; (2) it should be broad and 
liberal at the base; (3) it should build a bridge between the 
liberal studies, including mathematics and the sciences, and the 
action-oriented field of business; and (4) it should postpone a 
study in depth of any specialized field until postgraduate years. 
The development of a specialist for a career in business should 
be undertaken mostly at the doctorate level.” 


DEAN RICHARD DONHAM, 


THE CONTROLLER, December 1960 
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Conducted by PETER ELDER, CPA 


RESIDENT TRUSTS HAVING NON- 
RESIDENT BENEFICIARIES 


The “Special Instructions” on page 4 
of the New York State Income Tax 
Fiduciary Return indicate that a “res- 
ident trust with any nonresident bene- 
ficiaries should complete all applicable 
schedules on pages 1 to 4 except 
Schedule 12 on page 4, and file the 
four page form as the Fiduciary Re- 
turn.” The schedules on pages 3 and 
4 refer to income from New York 
sources and the share of such income 
attributable to the fiduciary or resident 
or nonresident beneficiaries. 

Suppose the income of a resident 
trust consists only of dividend income, 
interest income and possibly capital 
gains, but no income from New York 
sources. Also, that the beneficiaries of 
the trust are nonresidents of the State of 
New York. Is it necessary to file pages 
3 and 4 of the return, notwithstanding 
the “Special Instructions,” in view of 
the fact that no entries will be made on 
such pages? 

Assuming the same facts as stated 
in the preceding paragraph, is it nec- 
essary to file pages 3 and 4 of the re- 
turn where none of the income is dis- 
tributed to the beneficiaries so that it 
is all taxable to the fiduciary? Since 
there is no distribution to beneficiaries, 
is it necessary to list the names and 
addresses of the beneficiaries, resident 





PETER ELDER, CPA, is chairman of our 
Society's Committee on New York State 
Taxation. Mr. Elder is a member of the 
firm of Peat, Marwick, Mitchell & Co. 
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New York State Tax Forum 


or nonresident, in Schedule 1 on page 
1 of the return? 

The above questions were submitted 
to Mr. Robert S. Lewiston, Chief, 
Regulations & Interpretations Section 
of the Income Tax Bureau. For the 
guidance of our readers, his reply is 
shown below: 

“Your letter, dated February 9, 
1961, requests instructions relative 
to the filing of the fiduciary return 
on Form IT-205 by a resident trust 
having nonresident — beneficiaries 
where none of the income of the 
trust would be considered as derived 
from New York sources with respect 
to the nonresident beneficiaries. It 
is stated that the trust is not carry- 
ing on business in the State of New 
York and that its income is solely 
from dividends, interest and gains 
on sale of capital assets having a 
non-New York situs. 
“Under the circumstances men- 
tioned above, the resident trust 
should complete pages 1 and 2 only 
of Form IT-205 even though trust 
income is distributable to nonresi- 
dent beneficiaries. Schedule 1 on 
page 1 should reflect, however, the 
names and addresses of all benefic- 
iaries, whether resident or nonresi- 
dent, to whom trust income is dis- 
tributable, regardless of whether 
such income is taxable to the non- 
resident beneficiaries. 

“Where, for the taxable year, all 

of the income of the resident trust 

referred to above is taxable to the 
fiduciary, pages 1 and 2 only of 

Form IT-205 should be completed 
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for the trust and, in such instance, 
the information relative to benefic- 
iaries need not be entered in 
Schedule 1 on page 1 of Form IT- 
205.” 


PERSONAL INCOME TAX— 
CHANGE OF RESIDENCE 


Whenever a taxpayer changes his 
status during a taxable year, either 
from a resident to nonresident, or vice 
versa, he shall file two returns, one for 
the period of residence and the other 
for the period of nonresidence. A 
change of residential status must be 
determined from the facts attending 
each situation. Indicia of a change is 
a bona fide intent to definitely and 
finally abandon one’s former domicile 
and residence by acquiring a new per- 
manent domicile and residence else- 
where. In order to effect a change 
in domicile one must usually show in- 
tent to change domicile, actual re- 
moval from a prior abode and ac- 
quisition of a new abode. 

Definition of resident. The New 
York Tax Law provides that for tax- 
able years ending on or after Decem- 
ber 31, 1960 a resident is a tax- 
payer who maintains a permanent 
place of abode in New York and 
spends more than 183 days in the 
aggregate -during the taxable year in 
the State, even though he is domiciled 
outside of New York, exclusive of in- 
dividuals in the Armed Forces during 
an induction period. In addition, the 
definition of resident also includes a 
person who is domiciled in New York 
unless all of the following require- 
ments are Satisfied: 

* Maintained no permanent place of 
abode in New York during the tax- 
able year, 

¢ Maintained a permanent place out- 
side New York during the entire 
taxable year. 


e¢ Did not spend more than 30 days 
in the aggregate in New York dur- 
ing such year. 

Under the above definition, if a 
taxpayer, domiciled in New Jersey, 
maintains a permanent place of abode 
in New York and spends a total of 
183 days in New York during the tax- 
able year, his entire income is sub- 
ject to tax under Article 22. How- 
ever, suppose a taxpayer domiciled 
in New York who maintains a per- 
manent place of abode in New York 
accepts an assignment in Washington, 
D. C. so as to have acquired a per- 
manent place of abode on January 20, 
1961 in the District of Columbia. If 
he retains his New York domicile, 
even though he abandons his per- 
manent place of abode in New York, 
he will be considered a resident and 
will be subject to tax on his entire 
income during the taxable year. As 
long as the taxpayer wishes to main- 
tain a New York domicile he will 
be considered a resident for tax pur- 
poses. 


Returns to be filed. Either Form 
IT-201 or IT-208 should be filed for 
the period of residence and IT-203 
or IT-209 for the period of non- 
residence. If no New York adjusted 
gross income was received for the 
period of nonresidence, it is not nec- 
essary to file a nonresident return. 
Instead, a statement indicating that no 
nonresident income was received may 
be attached to the resident return. 
A reverse situation would be handled 
in a corresponding manner. 

Income to be reported. Whenever 
there is a change in residential status, 
notwithstanding the method of ac- 
counting generally used by the tax- 
payer, he is required to accrue items 
of income, gain, loss or deduction up 
to the time of his change in residence. 
This rule also applies if the taxpayer 
has elected to report income on the 
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installment basis. However, such ac- 
cruals will not be required if the tax- 
payer files a bond or other security 
with the Tax Commission, in an 
amount not less than the additional 
tax which would have been payable 
due to the inclusion of such ac- 
cruals. 

Standard Deduction, Exemptions 
and Statutory Credit. Each of these 
items must be prorated when there is 
a change of status. If a standard de- 
duction is elected in lieu of itemized 
deductions, the election applies to the 
resident and nonresident periods. As- 
sume that a resident taxpayer be- 
comes a nonresident on July Ist and 
that he will have no New York ad- 
justed gross income during his period 
of nonresidence. If he elects the 
standard deduction, he may deduct 
50% on the return filed for the period 
of residence; he will not receive any 
tax benefit for the balance of the 
standard deduction. The same prin- 
ciple will apply to the proration of 
exemptions and to the statutory 
credit. 

It should be noted that the statute 
provides that the amount of tax due 
for the entire year shall not be less 
than would be payable if the total 
New York taxable income shown by 
the two returns were included in a 
single return. Thus, it is not possible 
to compute income for each period 
by starting with the lowest tax rates. 


PENDING LEGISLATION 


Many tax bills have been intro- 
duced in the legislature session in 
Albany. Some of these bills provide 
for the following: 

e Imposition of a gift tax on the trans- 

fer of property by gift during a 


calendar year by any individual resi- 
dent of the state, the donor would 
pay the tax. 

Additional exemption of $1,200 for 
each student in attendance at a 
college or other institution of 
higher learning. 

At least two bills would permit the 
deduction of Federal income taxes 
paid within the taxable year in 
computing New York taxable in- 
come. 

A member of the armed forces of 
the United States would not be taxed 
on service pay and subsistence re- 
ceived from the United States gov- 
ernment. 

A resident individual who has at- 
tained the age of 65 years would 
receive a “senior citizen” exemp- 
tion of $5,000.00. 

Permit the itemization of deduc- 
tions from personal incomes of non- 
residents. 

Repeal the tax on net incomes of 
unincorporated businesses. 

Repeal Section 182 relating to the 
franchise tax on real estate cor- 
porations. 

Allow a net operating loss deduc- 
tion to corporations taxed under 
Article 9A. 

Permit the use of the “destination” 
theory in determining allocation of 
receipts to corporations taxed under 
Article 9A. 

Increase the period from 2 to 3 
years during which a taxpayer may 
file an application for revision of 
or refund of tax. 

Allow a net operating loss deduc- 
tion as an unincorporated business 
deduction. 
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Accounting and the Sec 


Conducted by Louis H. RAPPAPORT, CPA 


THE RECESSION AND SEC REGISTRATIONS 


An accountant who has never par- 
ticipated in an SEC registration may 
think that there is something strange 
or forbidding about the whole proce- 
dure. Actually this is not so. The 
only important demand on the accoun- 
tant in SEC work is a high level of 
professional competence. Compared 
to the requirements for quality of per- 
formance, the technical mysteries of 
the registration process are a minor 
concern. Although minor, however, 
they may not be overlooked. 

One of the unusual aspects of a 
registration engagement is that the 
accountant’s job is not finished when 
he signs his certificate in the registra- 
tion statement and consents in writing 
to the inclusion of the certificate in the 
registration document. Between the 
filing date and the effective date of the 
registration statement, the certifying 
accountant has to keep in touch with 
the financial affairs of his client. This 
requirement arises out of the fact that 
the registration statement is understood 
to speak as of its effective date. In 
other words, on the effective date the 
registration statement—including the 
financial statements—must be true and 
not misleading. 





LOUIS H. RAPPAPORT, CPA, a partner 
in the firm of Lybrand, Ross Bros. & Mont- 
gomery, CPAs, is the author of SEC AC- 
COUNTING PRACTICE AND PROCED- 
URE, 


As a practical matter the certifying 
accountant cannot be expected to con- 
tinue auditing right up to the effective 
date. For one thing the SEC process- 
ing time may take several weeks or 
months. Also, the issuer or the under- 
writer may delay the proposed offering 
because of market or other conditions. 

What the accountant should do to 
keep himself currently informed of his 
client’s affairs, and when to do it, are 
matters requiring judgment, imagina- 
tion, and a thorough knowledge of his 
client’s affairs. This subject has been 
discussed previously in this column 
and, although it bears repeating, our 
present concern is with a related mat- 
ter, that is, an adverse change in 
the company’s operating results subse- 
quent to the financial statements in the 
registration statement. 

The United States is in a business 
recession which started recently, but 
apparently has developed rapidly. Some 
might question the severity of the re- 
cession. We are not disposed to argue, 
however, with statistics which indicate 
that five and a half million Americans 
are currently unemployed. 

For many large companies that file 
registrations under the 1933 Act, the 
most recent statements may be as of 
a date six months prior to the date of 
filing. For other companies the state- 
ments may be as of a date within 90 
days. A point to bear in mind is that 
financial statements of a company for 
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the year 1960 may be entirely true and 
accurate, but may present a picture 
far different from the company’s cur- 
rent situation. A decline which may 
have begun late in 1960 may have con- 
tinued—or even accelerated—in 1961. 
Such a decline would not be disclosed 
in statements covering the full year 
1960. 

The SEC is aware of the present 
economic situation. In letters of com- 
ment, the Commission’s staff has asked 
registrants for information concerning 
operating results up to the most recent 
practicable date. Current operating 
results are a matter to which the 
accountant will. give attention in the 
course of “keeping in touch.” 

Whether or not there has been a 
declining trend is something which 
responsible issuers, underwriters, and 
their counsel will consider carefully 
in connection with any proposed filing 
under the 1933 Act. Nonetheless, 


accountants will be performing a gen- 
uinely useful service if they alert all 
concerned to a declining trend if one 
exists, or to the necessity for making 
an investigation to determine whether 
one exists. When to make the sug- 
gestion? Obviously, the sooner, the 
better. This may have a bearing on 
whether or not the company will pro- 
ceed with the preparation of a registra- 
tion statement. If the statement has 
been filed, it may have a bearing on 
whether the company or the underwrit- 
ers will proceed with the offering. We 
have known instances in which a regis- 
tration has been withdrawn as a result 
of the accountant “keeping in touch” 
with his client’s affairs, which disclosed 
to him—and eventually to the under- 
writer—that there had been a substan- 
tial adverse change in the company’s 
earnings subsequent to the financial 
statements which appear in the regis- 
tration statement. THE END 
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Administration of 


A CPA Practice 


Conducted by HERBERT G. WHITING, CPA 


EMPLOYMENT INTERVIEWS 


One of our most important activities 
in administering our practice is the 
selection of personnel. In any group 
of employees doing similar work the 
efficiency of the top ten percent is 
significantly greater than that of the 
poorest ten percent. The actual effi- 
ciency ratios may vary greatly, of 
course, from one group to the next, 
but the differences are always signifi- 
cant. 

On any given staff, under the same 
general supervision and with the same 
on-the-job training and experience 
opportunities, some men develop rap- 
idly into competent and able assist- 
ants while others continue to require 
detailed guidance. The difference must 
lie in something that some of the 
men had before they were hired. This 
something may be an aptitude for 
public accounting, an attitude toward 
supervision, a drive to exceed, or bet- 
ter past training or education. 

Whatever the something is that 
makes some employees excel, it must 
have existed prior to their employ- 
ment. In short, improved methods of 
staff selection would minimize many 





HERBERT G. WHITING, CPA (N. Y,, 
N. J., Mo.), is Chairman of the Committee 
on Administration of Accountant’s Practice 
of The New York State Society of Certified 
Public Accountants. He is a partner in the 
firm of Bacon, Taylor & Beairsto, CPAs. 


of our problems and would enable us 
to concentrate training and supple- 
mentary education on those who 
would develop rapidly. 

In most public accounting offices 
the most widely used selection tool is 
the employment interview. Relatively 
few firms use aptitude and achieve- 
ment tests in their regular employee 
selection programs. 

The achievement tests developed by 
The American Institute of Certified 
Public Accountants are given at a 
number of colleges and by some ac- 
counting firms. Applicants who have 
done well on college tests invariably 
bring them to employment interviews 
or refer to them in their applications. 
They are most useful. However, the 
level II achievement test takes several 
hours to administer and more time to 
score. As a result many firms feel 
that they cannot afford to use them. 
We wonder, when we consider the 
high cost of hiring and training, if we 
can afford not to use every selection 
tool at our disposal. However, some 
firms use the AICPA aptitude test, re- 
quiring less than an hour, to supple- 
ment their interviews. 

Even in organizations which use 
testing procedures the final decisions 
as to who will be selected rest on em- 
ployment interviews. Texts on per- 
sonnel selection emphasize that inter- 
views generally fail in predicting suc- 
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cess on the part of applicants. Never- 
theless, interviews can be made a 
useful and dependable tool in staff 
selection. 

The purpose of each employment 
interview is threefold: first, the em- 
ployer wants to find out what qualifi- 
cations the applicant has for the posi- 
tion to be filled; second, the applicant 
should be given the information he 
should have in reaching a decision as 
to whether or not he should accept 
the position, and, third, to make a 
friend for the organization. 

It is all too easy to concentrate on 
the first purpose of trying to determine 
the applicant’s qualifications and to 
neglect the other phases of the inter- 
view. If an applicant is hired who 
resigns within the year because of 
working conditions, travel require- 
ments, or job environment which he 
did not contemplate at the time he 
accepted the position, a great deal has 
been lost in time, money, and some- 
times, in client relations. Every effort 
should be made to assure complete 
understanding on the part of the appli- 
cant. 

In most interviews more will be 
learned about the applicant if the 
interview is kept on a friendly in- 
formal basis. Applicants are always 
under some stress with even the most 
friendly interviewers, and heightening 
that tension is detrimental. Certainly 
increasing the applicant’s nervousness 
does little in making a friend for the 
organization. 

Here are some policies and prac- 
tices that should help make interviews 
more effective: 
¢ Keep the job requirements clearly 
in mind. Eliminate from consideration 
mannerisms, physical characteristics, 
or personality traits which have no 
bearing on success or failure in the 
position to be filled. 

e Concentrate on those job require- 


ments which you feel you can deter- 
mine by interview, such as appear- 
ance, probable attitude toward work 
and supervision, alertness, adaptabil- 
ity, tact, ability to meet people, and 
general ability. Do not attempt, ex- 
cept in a general way, to measure 
such things as familiarity with office 
equipment, arithmetical accuracy, or 
general clerical skills. Such attributes 
may be measured by test, but it is 
most unlikely that the typical infor- 
mal interview can do more than to 
give the prospective employer an in- 
dication in these regards. 

e Supplement interviews with tests 
where clerical skills and aptitudes are 
an important ingredient in job suc- 
cess. These attributes cannot be meas- 
ured in an informal interview. 

e Examine and discount your own 
prejudices. Think only of the job re- 
quirements. For example, you may 
not like men with prominent adam’s 
apples, but the fact is that many com- 
petent accountants are so endowed. 
e Be informal—open the interview 
by briefly discussing some general 
subject. Give the applicant a chance 
to overcome his natural initial nervous- 
ness. After the interview is well under 
way try to lead informally from one 
subject to the next. 

e Ask questions which call for nar- 
rative answers. Questions which ask 
for a chronological statement of ex- 
perience or specific expressions of 
opinion seldom reveal the possession 
of the qualities which the interviewer 
should be seeking, such as tact, ability 
to convey information, or ability to 
adapt to new situations. 

¢ Avoid leading questions. Applicants 
quickly sense the kind of responses 
such questions call for, and as a result 
little real information about the appli- 
cant is developed. If relaxed, the ap- 
plicant may reveal characteristics 
which had not been obvious earlier. 
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¢ Do ask questions which indicate 
the depth of the applicant’s basic ac- 
counting knowledge. While it is vir- 
tually impossible in an interview to 
determine the degree of an applicant’s 
comprehension of the accounting train- 
ing he received in college or with 
other firms, it is practical to form an 
overall judgment as to whether or not 
that comprehension is sufficient to 
form an adequate foundation on which 
to build. 

e Talk only enough to keep the inter- 
view informal and friendly. In short, 
do not show off by relating your own 
experiences. The interviewer’s prin- 
cipal objective is to form a judgment 
on the basis of the applicant’s remarks. 
e Encourage the applicant to ask ques- 
tions about the job to be filled, work- 
ing conditions and possibilities for 
advancement. Remember that the 
second objective of the interview is 
to impart information. It costs a great 
deal to hire and train an employee, 
and the investment should not be 
made unless there is reasonable as- 
surance that the employee thoroughly 
understands what is to be expected of 
him. 

¢ Do not make unnecessary notes dur- 
ing an interview. Doing so tends to 
make the questions and answers for- 
mal and mechanical. Noting dates or 
otherwise supplementing information 
on the employment application is per- 
missible. Other notes about the ap- 
plicant’s general responses, apparent 
aptitudes, appearance, etc. are best 
made after the interview has ended. 
¢ But do make general notes immedi- 
ately after each interview has ended. 


Impressions and facts developed dur- 
ing interviews are quickly forgotten. If 
several applicants are being inter- 
viewed successively it is easy to con- 
fuse who said what unless notes are 
promptly made. It is better to record 
the results of an interview on a form 
rather than to write a short narrative. 
Use of a form serves as a guide and 
a check list for the interviewer. 

e Always close the interview with 
general conversation so that the appli- 
cant leaves feeling at lease and “i 
portant.” This gives the applicant a 
kindly feeling toward the organization. 
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Payroll Tax Notes 


Conducted by SAMUEL S. REss, CPA 


UNEMPLOYMENT INSURANCE 
PERIOD EXTENDED—NEED FOR ACTION 

In accordance with a recent amend- 
ment to the New York State Unem- 
ployment Insurance Law, the maxi- 
mum period of compensible benefit 
payments for the year ending April 1, 
1962 may be extended from 26 to 39 
weeks for certain claimants who have 
exhausted their benefit rights under 
the old law. 

This development, on top of the 
steep rise in unemployment insurance 
contribution rates this year, and the 
imminent increase in the Federal Un- 
employment Tax contained in the 
measures presently being considered 
by Congress, should focus attention on 
the need for strict payroll tax controls. 

Companies whose wage and salary 
payments are material factors in their 
operations must now be more con- 
cerned than ever to avail themselves 
of every opportunity to minimize the 
state unemployment insurance cost. 
Accountants can be helpful by point- 
ing out, to clients who need guidance, 
the savings possibilities. These are the 
major opportunities: 





SAMUEL S. RESS, CPA, is engaged in 
public practice in New York City. Dr. 
Ress was formerly a member of our 
Society’s Committee on New York State 
Taxation and chairman of its Subcommittee 
on Unemployment Insurance. He is a 
member of the Committee on Municipal 
and Local Taxation. 


1. Check the merit rating credit 
when received to make sure that it is 
correct. Communicate with the tax 
department for the details of the com- 
putation if there is any question about 
its correctness. 

2. Make sure that every opportu- 
nity is utilized to even out the quarterly 
payrolls. 

3. Determine whether a “voluntary 
contribution” to the fund will out-yield 
a worthwhile net benefit in attaining a 
higher credit. 

4. Contest all improper claims for 
unemployment insurance _ benefits. 
Apathy and carelessness in failing to 
protest and, if necessary to appeal 
allowances, can be very costly. 

5. An unemployment insurance 
control record should be maintained to 
check the correctness of the “Employer 
Account.” It should include such de- 
tails as a record of all benefit claims 
filed, charges to the employer’s ac- 
count, credits to the account, a check- 
up and follow-up control on benefit 
claims and the periodic review of the 
benefit recipients’ availability for re- 
employment. 

6. There should be full coordina- 
tion between accounting or tax per- 
sonnel who receive the “Notice of 
Benefit Charges” and the personnel 
man or department responsible for hir- 
ing and other personnel activities, to 
assure the maximum effective control. 

7. Check the payroll tax returns 


to make sure that there are no pay- 
ments on non-taxable compensation. 
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CONTESTING UNWARRANTED 
BENEFIT CLAIMS 


If the employer disagrees with any 
ruling of the unemployment insurance 
office, the employer has a right to ask 
the local office for a hearing within 30 
days after the date the determination or 
ruling on a benefit claim that is objec- 
tionable is mailed or delivered to the 
employer. 

Representation at Hearings. The 
employer may appear at a hearing be- 
fore the Referee in person to present 
his case or if he so chooses he may be 
represented in any proceeding under 
this article by an agent. Section 538.1 
(b) of the Unemployment Insurance 
Law provides: 

‘“.. . a party may be represented by 
an agent, but no fees for services 
rendered by such agent shall be allow- 
able or payable unless such agent is 
an attorney and counselor at law.” 

Basis for Contesting Unwarranted 
Benefit Claims. In general, claims may 
be contested because the claimant is 
not eligible for benefits or because the 
investigation of his claim shows that 
he is subject to a suspension or dis- 
qualification. 

To be eligible for benefits, a claim- 
ant must file a “valid original claim” 
and meet all of these requirements: 

He must have had some insured 
work in at least 20 of the 52 weeks 
before filing his claim and at least $300 
in insured earnings during those 20 
weeks; or some insured work in at 
least 15 of the 52 weeks before filing 
a claim at an average of $15 a week, 
provided he also had some insured 
work in 40 of the 104 weeks before 
filing and at least $600 in insured 
earnings during those 40 weeks. 

He must be ready, willing and able 
to work. 

He must not be subject to any dis- 
qualification or suspension. 


He must not have earned more than 
$50 in a week for which he may be en- 
titled to partial unemployment insur- 
ance benefits because he was employed 
for 3 days or less in such week. 

He must register and report reg- 
ularly to the local office and appear at 
the Employment Office as directed. 

He is expected to look for a job on 
his own and to keep a complete record 
of his efforts to obtain employment. 

A benefit claimant may be suspended 
or disqualified from collecting benefits 
for these reasons: 

Voluntary quitting without good 
cause; 

Loss of employment due to miscon- 
duct in connection with the job; 

Refusal of a suitable offer of em- 
ployment; 

Criminal misconduct; 

Industrial controversy in the estab- 
lishment where the claimant was em- 
ployed; 

Incapable or unavailable for em- 
ployment; 

False statements and misrepresen- 
tation by claimant for purpose of col- 
lecting benefits. 


The penalties imposed and the sus- 
pension periods vary in the above men- 
tioned categories of reasons which 
may be invoked to prevent the pay- 
ment of unwarranted benefit claims, 
and of unwarranted charges to the 
employer’s account. For example, a 
claimant who is determined to be a 
“voluntary quit” or a “misconduct” or 
“job refusal” case will be disqualified 
until he has worked at least 3 days 
in each of 4 different weeks or earned 
at least $200. A claimant who left a 
last job due to marriage or to join a 
spouse in another area is also in the 
same category. 

Some of the other categories of ben- 
efit claimants whose status is subject 
to further investigation relate to per- 
sons who claim benefits during vaca- 
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tions and vacation shutdowns and to 
“retired” benefit claimants. Unem- 
ployment insurance benefits are not 
payable to persons who are on vaca- 
tion. However, by reason of special 
provisions contained in Section 591.3 
of the Unemployment Insurance Law, 
“vacation” benefit claims are filed but 
they should be examined carefully to 
evaluate the expediency of contesting 
them. This type of claim is of “‘ques- 
tionable propriety” and should be 
given careful attention. Benefit claims 
of retired pensioners who use unem- 
ployment insurance benefits to supple- 
ment their pension and social security 
claims, should also be investigated 
regularly. THE END 
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Federal Taxation 


Decisions and Rulings—RICHARD S. HELSTEIN, CPA 


Commentary 


—Committee on Federal Taxation 


Chairman, ARTHUR J. Dixon, CPA 


DECISIONS AND RULINGS 


TRANSFER TO CONTROLLED 
CORPORATION AS TAX FREE EXCHANGE 


The taxpayer in this case owned all 
of the outstanding stock of a cor- 
poration against which, in addition, 
he had claims of approximately 
$83,000, all of which he had pur- 
chased in 1954 for one dollar. Im- 
mediately the taxpayer exchanged said 
claims plus cash of approximately 
$2,000 for 6% subordinated 20 year 
debentures of his company in the 
face amount of $85,000. The Com- 
missioner claimed that the exchange 
resulted in a gain of approximately 
$83,000 to the taxpayer. 

The Tax Court disagreed holding 
that the transaction was a tax free 
exchange under Section 112(b)(5) 
IRC 1939 (which is the same as 
Section 351 IRC 1954) which pro- 
vides that no gain or loss will be 
recognized in a transaction in which 
there is a transfer of property to a 
corporation solely in exchange for 
stock or securities of the corpora- 
tion, and where, immediately after 
the transfer, the transferor is in con- 
trol of the corporation. The Court 
held that in the instant case, the 
claims and cash transferred to the cor- 


poration were ‘property’ and the de- 
bentures issued in exchange were 
‘securities.’ Furthermore, the taxpayer 
continued to own all of the outstand- 
ing stock of the corporation after the 
exchange and therefore was in con- 
trol immediately after the transfer. 
(E. S. Dillard et al T. C. Memo 
1960-30). 


VALUATION OF PARTNERSHIP 
INTEREST IN GROSS ESTATE 


Although the facts in the following 
case are rather unusual, the case is 
of interest because of the reasoning 
on which the Court based its decision. 

A partnership consisted of five part- 
ners. Under the partnership agree- 
ment none of the partners could sell 
his interest to outsiders. However 
there was a provision that a partner 
could retire and the remaining part- 
ners had the option to buy his inter- 
est at a one-third discount, and, if 
the option were not exercised, the 
partnership would be dissolved. Upon 
the death of a partner, the remaining 
partners had the option to buy his 
interest from his estate, but in this 
case they would purchase it at the full 
value rather than two-thirds of the 
value. 
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The question arose as to whether, 
upon the death of one of the part- 
ners, the value of his interest in the 
partnership was to be included in his 
gross estate at its full value or at 
two-thirds of its full value. The tax- 
payer, of course, contended that for 
the purposes of computing the gross 
estate, the interest should be included 
at a one-third discount. The Court 
agreed, stating that the consideration 
was “. . . not the interest to which 
some person succeeds at a death, but 
the interest which ceased by reason 
of death.” Thus, the Court reasoned, 
the partnership interest would not be 
salable at full value except as a re- 
sult of the death of one of the part- 
ners. Accordingly, only two-thirds 
of the value was includible in the 
gross estate. (See C. N. Land, Exr. 
v. U. S., USDC S. D. Alabama 
9/29/60). 

Although the facts and the issues 
are entirely different, the basic phil- 
osovhy seems to follow that of the 
Supreme Court in U. S. v. Molly G. 
Bess (1958, 357 US 51 discussed 
in the NYCPA, August 1958). There 
the Court held that the United States 
could only attach an insurance policy 
under transferee proceedings to the 
extent of the cash surrender value at 
death, since the full proceeds of the 
policy did not come into existence ex- 
cept by virtue of death. 

EQUITABLE RECOUPMENT 

The taxpayers, husband and wife, 
filed fraudulent returns for the years 
1947 through 1950 on which they 
paid $32,296.08 for deficiency in tax, 
interest and penalties in 1956. 

In 1952 the husband died, and the 
wife, as executrix of his estate filed 





RICHARD S. HELSTEIN, CPA, has been 
a member of our Society since 1940. He 
is chairman of the Committee on Publica- 
tions and was formerly a member of the 
Committee on Federal Taxation. Mr. Hel- 


stein is associated with J. K. Lasser & Co. 


a Federal Estate Tax return and paid 
a tax on the estate in the amount 
of $3,865.90. 

As a result of the deficiencies, inter- 
est and penalties in tax for the years 
1947-1950, the estate was reduced to 
the point where no tax was due. How- 
ever, a Claim for Refund for the es- 
tate tax paid was disallowed as hav- 
ing been barred by the three year 
Statute of Limitations on filing claims 
for refund of estate taxes. Accordingly, 
the wife filed a claim for refund against 
the income tax assessed and paid in 
1956, to the extent of the estate tax 
paid, based upon the theory of equit- 
able recoupment. 

The Circuit Court of Appeals held 
in favor of the taxpayer. The Gov- 
ernment had contended that equitable 
recoupment could not apply since the 
tax involved in the claim (i.e., a por- 
tion of the income tax deficiencies) 
was based upon fraud and therefore 
the taxpayer came into Court with 
“unclean hands.” This the Court de- 
nied, pointing out that it was not the 
fraud of failing to correctly report the 
taxable income for the years 1947 
through 1950 which brought about the 
instant suit. It pointed out that had 
the executrix brought suit for the 
recovery of estate taxes before the 
running of the statute, the fact of 
fraud would not have entered into it 
and thus would not have precluded 
recovery. 

The Government also claimed that 
the taxpayer misrepresented the value 
of the estate and thus was not en- 
titled to recoupment. This the Court 
denied because there was no tax ad- 
vantage to the executrix from over-re- 
porting the estate tax liability, and it 
was not shown that such over-report- 
ing was done for the purpose of con- 
cealing any income tax liability. 
(U. S. A. Vv. Dorothy Rosa Bowcut 
etc. CA-9 1/17/61). 


288 @ THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT APRIL 1961 





hh 


Cs, ee ee ee ee ee ee ee ee ee ee 


— 7. aah fe 


at UE ot | 


—_ =a 


7 a. re, ee ee ee ee ee ee ee 


ld 
J- 
le 
le 


oO montage eo w 


—_—_r Hh 





CASUALTY LOSSES AND 
SECTION 1231 


In the January 1960 issue of the 
NYCPA we discussed in some detail 
the problems that would arise from a 
decision in the District Court which 
held that casualty losses to residen- 
tial property which were not com- 
pensated by insurance would have to 
be offset against gains from sales, ex- 
changes, or involuntary conversions 
under Section 1231 IRC 1954. In 
that case the taxpayer had contended 
that since no insurance was received, 
the casualty loss was not the type of 
loss through involuntary conversion 
which is referred to in Section 1231, 
since there was no conversion into 
“other property or money.” The 
District Court held otherwise, and we 
pointed out that the implications in 
this decision would result in some 
questions to which there was no ap- 
parent answer. 

In a decision released November 
4, 1960, the Court of Appeals for 
the Tenth Circuit reversed the District 
Court’s decision on the very grounds 
advanced by the taxpayer (Arthur B. 
Maurer et ux v. U. S., CA-10, 
11/4/60). 

On February 16, 1961 the Com- 
missioner stated that, although he will 
not appeal the Maurer decision of the 
Circuit Court of Appeals, he will not 
follow it. The release states “that it 
is the Internal Revenue Service’s posi- 
tion that uncompensated casualty 
losses of the type involved in the 
Maurer case are within the scope of 
Section 1231 of the Code requiring 
such offset. This treatment is pro- 
vided by the controlling Income Tax 
Regulation Section 1.1231-1(e), 
which states that ‘involuntary conver- 
sion’ of property as used in Section 
1231 includes losses upon the com- 
plete or partial destruction, theft, 
seizure, requisition or condemnation 


of property, whether or not there is a 
conversion into other property or 
money, such as payment under terms 
of an insurance policy.” (TIR 304 
2/16/61). 

Thus, the problems set forth in the 
decision in the January 1960 issue 
still exist. 


MISCELLANY 


e The IRS has released form 2950 
for use in connection with pension 
and profit sharing plan deductions. It 
is not mandatory that it be used with 
1960 tax returns. 

@ Where fractional shares were 
withheld from the distribution of a 
stock dividend, aggregated into whole 
shares and sold for the account of 
the owners of fractional interests 
(without obtaining authority of the 
owners to do so), the pro-rata dis- 
tribution of the proceeds of the sale 
to the such owners are to be treated 
as dividends pursuant to Section 
301(c). (Spec. Ruling 12/21/60). 

e The Instructions for preparation 
of Form 1120 for 1960 are incorrect 
at paragraph 14 page 4. The correct 
present rule is that application to 
change the method of deducting bad 
debts must be made within the first 90 
days of the taxable year for which the 
change is to be effective (T. I. R. 
296). 

e Where the carry-back of a net 
operating loss of an estate would re- 
sult in the reduction of the distribut- 
able net income of the year to which 
the loss is carried, any resultant over- 
payment of income tax for that year 
by the beneficiary may be refunded 
if a claim is filed or the refund is 
allowed within three years from the 
due date of the return for the year in 
which the loss arose in the estate. 
(Rev. Rul. 61-20 IRB 1961-6, 57). 
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COMMENTARY 


REPORT ON MEETING WITH OFFICIALS 
OF THE NEW YORK REGION OF THE 
INTERNAL REVENUE SERVICE 


A few months ago, several members 
of the Federal Tax Committee met 
with the then Acting New York 
Regional Commissioner and other 
representatives of the Internal Rev- 
enue Service. The purpose of the 
meeting was to discuss a number of 
procedural questions which were of 
concern to members of our Society. 
A brief resume of the discussion is as 
follows: 

Business Expenses. In the area of 
business expenses, it was agreed that 
cooperation between accountants and 
the Internal Revenue Service is very 
important in order to head off legis- 
lation which would radically restrict 
business expense deductions. The In- 
ternal Revenue Service indicated that 
there is no “rule of thumb” with 
respect to the allowance or disallow- 
ance of unsubstantiated business ex- 
penses. Agents must, as they have 
in the past, reach determinations based 
on the facts of each individual case. 
On the other hand, efforts are being 
made, and will continue to be made, 
to maintain uniformity in the Region 
by the issuance of audit instructions 
to agents. It was mentioned that 
the question of substantiation might 
be handled differently in the Ap- 
pellate Division where oral testimony 
can be acceptable, inasmuch as liti- 
gation possibilities are considered in 
that Division. 

IRS Audit Check List. The Com- 
mittee brought up the problem of the 
new check list of minimum audit tech- 
niques which appears to make almost 
every tax audit a lengthy investiga- 
tion. The Service representatives 
stated that, in their opinion, the items 
on the check list represent good ac- 


counting procedures which are neces- 
sary for an audit, and that such pro- 
cedures have merely been formalized. 
Furthermore, selectivity is being ap- 
plied in the use of the check list and 
the application of all the minimum 
techniques might apply only to 10 
to 15% of the taxpayers examined. 
Of course, business returns and other 
returns showing very substantial in- 
comes would be the ones most likely 
to be subject to the items on the check 
list. 

Conference Coordinator System. 
The Service indicated that the new 
Conference Coordinator system was 
working well. It is contemplated that 
the Conference Coordinator and his 
staff will eventually handle 25% of 
all the field audit conferences granted. 
Group Supervisors or designees will 
hold conferences on the other 75%. 

The Conference Coordinator has 
the same settlement authority as an 
Appellate Division Technical Advisor, 
except that he has no authority to 
consider, in arriving at a settlement, 
the hazards of litigation. He must 
reach a decision based solely upon the 
facts and law in the particular case. 

The Acting Regional Commissioner 
asked the Committee to encourage 
accountants to use the informal con- 
ference procedure. He stated that 
he thought it was in the best in- 
terests of both the Service and tax- 
payers that this procedure not be 
bypassed and an appeal taken directly 
to the Appellate Division. 

Status of Regional Analyst. The 
position of the Regional Analyst was 
discussed and the Service stated that 
the Analyst has no authority to re- 
open a case previously closed in 
the Audit Division. He can only 
recommend reopening and then only 
if there has been substantial error 
both in amount and in relation to 
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the total tax liability, or, if there is 
indication of fraud, malfeasance, col- 
lusion, concealment, or a misrepre- 
sentation of a material fact. It is the 
decision of the District Director to 
reopen the case, based on the An- 
alyst’s recommendation. 

New Issues Raised By Appellate 
Division. The Associate Chief, Ap- 
pellate, stated that only in rare cases 
will an affirmative issue be raised by 
the Appellate Division and then only 
where there has been clear error in 
the prior handling of the case, changes 
in the law by new enactment, recent 
and pertinent court decisions, and re- 
quested adjustments which require 
offsetting or compensating adjustments 
at other points, such as automatic ad- 
justments for contributions or medical 
expenses where percentage limitations 
come into operation. He stated that 
only an insignificant number of affir- 
mative issues have been raised. He 
emphasized that affirmative issues are 
never raised merely for “trading” pur- 
poses. 

Examinations Handled By Unen- 
rolled Practitioners. The Committee 
inquired about the action to be taken 
in the New York Region with respect 
to the tax examination privileges of 
unenrolled preparers who are guilty 
of unethical acts, such as advertising. 





COMMITTEE ON FEDERAL TAXATION 
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Rosert A. WIENER, CPA, own account 


The Service’s answer was that it can- 
not stop unenrolled persons from pre- 
paring returns, but it has been found 
that they usually don’t come in on 
examinations. There is also no polic- 
ing action by the Service. However, 
in such cases where there have been 
unethical acts committed, a report 
should be made to the Director of 
Practice, National Office, and if the 
charges are well founded, the priv- 
ilege of representation will be with- 
drawn. The Director of Practice will 
notify the District Director who in 
turn will alert the agents not to grant 
recognition to the guilty practitioners. 

Disallowed T & E Expenses—Com- 
pensation? The Committee brought 
up for discussion the apparent policy 
of the Service, which refuses to per- 
mit disallowed travel and entertain- 
ment expenses of closely-held corpo- 
rations to be treated as additional com- 
pensation. 

In reply, the Service’s representa- 
tives stated that there was no spe- 
cific reason why such disallowed ex- 
penses could not be treated as com- 
pensation if that is what the pay- 
ments actually represented. Whether 
the disallowance is to be treated as ad- 
ditional compensation is a question of 
fact. 

Accountants Should Expedite Ex- 
aminations. The Service requested the 
Committee to solicit the cooperation 
of accountants in limiting or avoiding 
delays in the initiation or completion 
of Revenue Agents’ examinations. This 
request is, of course, subject to reason- 
able exceptions, especially between 
January 1 and April 15, but agents will 
not grant extensions if a representative 
is using delaying tactics. 


CONTINUATION OF PARTNERSHIP YEAR 
AFTER PARTNER’S DEATH — POSSIBLE 
TAX TRAP 

One of the aspects of Subchapter K 
(taxation of partners), which can be- 
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come a trap for the unwary, relates to 
the closing of the taxable year on the 
death of a partner. Despite the provi- 
sions of state law which may direct a 
dissolution of the partnership on such 
death, Section 706 decrees that the 
partnership year shall nevertheless 
generally continue to the close of its 
normal fiscal year. This means that 
the decedent’s distributive share of 
partnership income for the partner- 
ship year in which his death occurs 
will not usually be taxed in his final 
return. This can have a salutary ef- 
fect, especially where a divergent part- 
nership versus partner’s tax year 
could otherwise. produce a bunching 
of more than twelve-months’ income 
into a single year’s tax return. 

In other cases, however, the result 
might be disadvantageous. For ex- 
ample, some of the decedent’s de- 
ductions and exemptions and _ losses 
could otherwise go to waste, in the 
event that there was no partnership 
income reportable in the year of death. 
In such a situation, some alert and agile 
planning can be very helpful. If, for 
example, the decedent’s spouse is ulti- 
mately to receive the partnership inter- 
est, then the filing of a joint return 
could accomplish the merger of the 
decedent’s deductions, etc., with the 
partnership distributive share. If, how- 
ever, the legatee of the partnership 
interest is the estate, then some very 
prompt but nevertheless carefully con- 
sidered determinations should be made 
relating to the fiscal year to be adopted 
for the estate and the amount of estate 
income to be paid or credited to the 
eventual beneficiaries. Again, the dis- 
tribution to the spouse under these cir- 
cumstances might permit the partner- 
ship income to be merged into the 
same return (on a joint return basis) 
which reflects the decedent’s deduc- 
tion, etc. This is by no means an 
assured solution because any sums 


drawn by the decedent during his life- 
time against the final year’s income 
would be taxed to the estate (as the 
successor) without the estate having 
the funds available for the paying or 
the crediting. 

Once again, there in no universal 
answer to this dilemma; it is significant 
to know of the potentially devastating 
tax trap which is present. 


STATE TAX OVERPAYMENTS 
CREDITED AGAINST ESTIMATED 
TAX 


An article in this column last month 
described the treatment for federal 
income tax purposes which New York 
State taxpayers, and taxpayers of 
other states as well, should follow in 
handling any refunds of state taxes 
received in 1960 or to be received in 
1961. It was pointed out there that 
such refunds are gross income to the 
extent a tax benefit was derived from 
the deduction of the tax paid in the 
prior year. 

An interesting question concerning 
the treatment of state tax refunds arises 
where, instead of claiming the refund 
in cash, the taxpayer requests that 
his overpayment of a prior year’s tax 
be applied against his estimated tax 
for the succeeding year. Under these 
circumstances, the taxpayer’s payments 
on his declaration of estimated tax, 
plus any state tax that may be with- 
held from him, will actually be net of 
a “refund” of a prior year’s tax. 

In view of the rule cited in last 
month’s column that refunds of a 
prior year’s state taxes should not be 
offset against current payments in de- 
termining the amount of the current 
deduction, it would seem proper under 
these circumstances for the taxpayer 
to “gross up” his estimated tax pay- 
ments to the sum of the amount of 
payments actually made, plus the prior 
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year’s overpayment applied in pay- 
ment of the current estimated tax. The 
sum of these two items would then 
equal the tax payments during the cur- 
rent year which would be deductible 
for federal income tax purposes by a 
cash basis taxpayer. 

The amount of the prior year’s over- 
payment which is applied against cur- 
rent payments of estimated tax prop- 
erly should be treated as a refund, and 
its inclusion in gross income of the cur- 
rent year would depend upon whether 
any tax benefit had been obtained 
from the prior year’s deduction. 


SECTION 337 CAN CLOSE 
COLLAPSIBLE CORPORATION 
ESCAPE HATCH 


Revenue Ruling 58-241 sanctions 
the use by a corporation of a Section 
337 liquidation as a hedge against 
collapsible status. Where a corpora- 
tion is doubtful as to its collapsible 
status it can sell its property and 
distribute the proceeds pursuant to 
the provisions of Section 337, thereby 
avoiding a tax on the sale of the prop- 
erty at the corporate level. Should it 
later be determined that the corpora- 
tion was in fact collapsible, the corpor- 
ation would be denied the benefits of 
Section 337 and the gain on the sale 
would be taxed to the corporation. 
Once the gain is “realized” by the cor- 
poration, it no longer is collapsible 
and the stockholders become entitled 
to capital gain on the liquidation. The 
maximum effective rate is about 44%, 
assuming the corporation is entitled to 
capital gain treatment on the sale of 
its property. 


However, a Section 337 liquidation 
may also operate to trap unwary stock- 
holders in to a double tax on the 
appreciation of the property where 
they would otherwise have been sub- 
jected to only one capital gains tax 
at the shareholder’s level. This double 


tax can arise as follows: Section 337 
does not apply to sales or exchanges 
by a collapsible corporation as defined 
in subsection (b) of Section 341. A 
collapsible corporation is one formed 
or availed of principally for the manu- 
facture, construction, or production of 
property, or for the purchase of a so- 
called “Section 341” asset. An asset 
does not qualify as a “Section 341” 
asset if held for three years or more. 
There is no such time limitation in the 
definition with reference to assets 
manufactured, constructed or pro- 
duced. They can be held for any 
length of time and still taint the cor- 
poration under the subsection (b) 
definition. 

However, Section 341(d) provides 
limitations on the application of Sec- 
tion 341, but only with reference to a 
stockholder. Thus, even though under 
subsection (b) the corporation may be 
collapsible, a stockholder can get cap- 
ital gains treatment on a transfer of 
his interest if he qualifies under any of 
the three limitations of subsection (d). 
One of the limitations exempts from 
the application of Section 341 the 
gain realized by a stockholder after 
the expiration of three years following 
the completion of the manufacture, 
production or construction of the 
property. 

Assume that a corporation con- 
structs property, and, after a period 
of three years following completion 
of the construction the stockholders 
wish to sell their stock. Because this 
would qualify under one of the limita- 
tions of Section 341(d), they would 
be entitled to capital gain treatment. 
But, if instead the corporation adopts 
a plan of complete liquidation under 
Section 337, sells the property and 
distributes the proceeds in liquidation 
within twelve months, the shareholders 
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may be faced with the government’s 
contention that in addition to the stock- 
holders’ capital gains tax, the corpora- 


tion must be taxed on the sale because 
it is collapsible within the definition 
of subsection (b). This could occur 
where the corporation fails to qualify 
under the exceptions of Section 341 
(e) because its “ordinary income” 
assets in terms of a more than 20 per- 
cent stockholder does exceed 15 per- 
cent of its net worth. THE END 


By Freperick M. E1sner, C.P.A. 


Used in teaching his courses on Dis- 
tribution Cost Accounting and Controls 
for Cost Reduction Purposes at the 
Baruch School of Business Administra- 
tion, City College, N. Y. 
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PURCHASE PRICE ALLOCATION 


When a purchase price puzzle appears, some very direct 
and uncomplicated answers can be derived from 
an American Appraisal report. Matters of allocation 
to specific classes or property units, determination 
of portions of depreciables and allowable rates 
therefore, these and other property purchase problems 
will resolve themselves in a logical, supportable 
manner. That is why the accounting profession so 
frequently recommends and depends upon 
the professional services of American Appraisal. 
A note to our Home Office will bring you 
our Clients’ Service Bulletin, regularly. 
No obligation, of course. 
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Classified Section 


RATES: “Help Wanted” 20¢ a word, minimum $5.00. “Situations Wanted” 10¢ a word, minimum 
$2.00. “Business Opportunities” 15¢ a word, minimum $3.00. Box number, when used, is two 
words. Closing date, 10th of month preceding "date of issue. 


ADDRESS FOR REPLIES: gel number, The New York Certified Public Accountant, 355 Lexington 


Avenue, New York 17, N. 


HELP WANTED 
Senior Accountant, capable full charge 
stock exchange questionnaire, small but 
growing New York City firm. Submit com- 
plete information in first reply. Confidence 
observed. Box 2319. 


SITUATIONS WANTED 
CPA, attorney, specializing in the tax field. 
Extensive experience in all phases of taxa- 
tion, with emphasis on tax research and 
planning. Desires per diem or fee work 
with other accountants. Box 2306. 
Accountants Reports, Tax Returns expertly 
typed on latest I.B.M. machines. Bruning 
reproductions by experts. Long, specialized 
experience insures our work to be attrac- 
tive, distinctive and accurate. Free pickup 
and delivery service. Miss Claire, LE 4-8336. 
Accountant will do your year-end write-ups 
with the use of a punched tape adding ma- 
chine which I own. Bahr OX 5-6893. 
CPA, attorney, lecturer in taxation, exten- 
sive tax experience in planning and re- 
search, former revenue agent and technical 
adviser, seeks per diem arrangement. Box 
2308. 
CPA, specializing in SEC work, registration 
statements, etc. will work with other ac- 
countants on per diem or fee basis. Box 
2309. 
Public Stenographer specializing account- 
ants, flawless reports tax returns, latest 
model Bruning. Sally Steno, 421 Seventh 
Avenue. CHickering 4-0175. 
Statistical Typist, reports expertly typed, 
thoroughly checked. Highly experienced. 
Work done at home. Moderate rates. 
Anne Steinfeld, RO 4-7539. 
Temporary Office Help available, book- 
keepers, clerks, comptometer operators, 
typists, statistical typists, stenographers, se- 
lected personnel. We pay social security, 
withholding, disability unemployment, com- 
pensation payments. O’Neill Office Serv- 
ice, 277 Broadway, N. Y. RE 2-0288. 
CPA, member of Society, thorough and 
varied experience, seeks permanent per 
diem position. Box 2318. 
Financial Administrator, CPA, broad ex- 
perience, 6 yrs. with firm listed NYSE and 


6 yrs. revenue agent, capable, hard-work- 
ing, profit-oriented. Box 2320. 

CPA, attorney, Society member, varied ex- 
perience, legal, audit, tax work, seeks per 
diem arrangement. Box 2322. 

Experienced Statistical Typing all tax forms 
financial reports. Pick-up and prompt de- 
livery. BO 3-2778. 


BUSINESS OPPORTUNITIES 


Mail and Telephone Service, at either of 
these prestige locations, 550 Fifth Avenue 
or 510 Madison Avenue, including air-con- 
ditioned conference and reception rooms 
for interviews and audits, telephone and 
lobby directory listings, secretarial facili- 
ties. Air-conditioned offices and desk space 
available. Fifth Avenue Office Service, Inc., 
550 Fifth Avenue, New York City 36, 
PLaza 7-3638. 


Practice Wanted, substantial terms, know- 
how offered overburdened or retiring prac- 
titioner, CPA, N. Y., N. J., AICPA, IE, 
MBA. Box 2310. 


Well Equipped CPA Firm will purchase all 
or part of the practice of overburdened 
or retiring accountants, substantial cash or 
attractive retirement arrangements will be 
offered. Box 2311. 

We Act As Your Secretary, mail telephone 
service, $5.00 per month mail and messages 
forwarded. Private desks and offices avail- 
able, convenient to all transportation. Ab- 
bott Service, 147 W. 42 St., Cor. Broadway. 
For Rent, air-conditioned attorney’s suite, 
private rooms, recently completed, beauti- 
ful decor, facilities, extra space available 
during tax season, individual or small firm, 
moderate. WOrth 2-1655. 

Fireproof insulated legal and letter size 
filing cabinets, used, refinished like new, 
2, 3, 4 drawer. Krasilovsky, 170 Centre 
St., CAnal 6-2255. 

Substantial Cash Available for the pur- 


chase of a practice or individual accounts 
by experienced CPAs. Box 2312. 


Space Available in offices adjoining those 
of medium-size public accounting firm, com- 
mencing May 1, 1961. Both space and 
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service arrangements are flexible. Please 
communicate Box 2313. 

California and N. Y. CPA, NYSSCPA, 
CSCPA, will represent you in the Los An- 
geles area. Box 2314. 

Florida and New York CPA, member 
NYSSCPA over 20 years, heavy diversi- 
fied experience, available for special ex- 
aminations in South Florida. Joseph S. 
Swimmer, 3119 Fillmore Street, Hollywood, 
Florida. 

For Rent, private office in accountants’ 
suite, excellent midtown location (Lincoln 
Bldg.), staff room secretarial services avail- 
able. MU 7-1552. 

New York City CPA, gross $4000, seeks 
small or medium size firm with facilities 
and staff to render complete accounting 
services to my entire clientele, except for 
executive contact; under a fee sharing ar- 
rangement. Box 2315. 

For Rent, fully equipped small office with 
service in CPA suite, midtown, call LO 5- 
7148. 

Two CPAs interested in purchasing practice 
or individual accounts within a fifty mile 
radius of N. Y. C. Replies confidential. 
Box 2316. 

CPA established, will purchase accounting 
practice. Substantial cash available or at- 
tractive retirement arrangements will be 
offered. Box 2317. 

For Rent, light, air-conditioned panelled 
office, built in shelves, modest library, 
Fifth Avenue 32nd St., near all trans- 
portation. MUrray Hill 4-2924. 

CPA, attorney, Society member, modest 
practice, will buy entire practice, individual 
accounts, or other arrangements for mutual 
convenience. Box 2321. 

CPA, Society member, AICPA, will man- 
age practice for overburdened, retiring or 
vacationing practitioner on a per diem fee 
basis. Box 2323. 

Grand Central Area, private office avail- 
able, air-conditioned accountants’ suite, re- 


port typing, modern reproducing machinery, 
telephones. Complete tax reference lib- 
rary. LO 5-1145. 


Broadway 170, a prestige address for $5.00 
per month. We act as your office, mail, 
telephone, etc. Desk space available. Room 
202. CO 7-3579. 

CPA, 35, extensive experience, seeks part- 
nership with overburdened practitioner or 
one considering retirement. Will purchase 
or manage individual accounts. Box 2324. 
For Rent, Empire State Building, room in 
air-conditioned CPA suite, secretarial and 
file space. Box 2325. 

For Rent, 475 Fifth Avenue, air-condi- 
tioned private office, in CPA suite, or share 
furnished, secretarial space available. 
MU 5-0663. 

Private Office or 2 desk spaces available, 
new law suite, midtown area, air-condi- 
tioned, library. OXford 7-6068. 

CPA Radio City, has one or two rooms in 
fully equipped beautiful air-conditioned 
suite, services optional, object sharing staff, 
facilities and other mutual benefits leading 
to possible merger. Box 2326. 

N. Y. C. Firm, AICPA and Society mem- 
bers. Established 12 yrs. desires merger 
with or purchase of accounts of practitioner 
or partners contemplating full or partial re- 
tirement. Cash plus excellent terms. Box 
2327. 

For Sale, Monroe punch tape adding ma- 
chine, fully guaranteed, priced well below 
new list. Box 2328. 

Space Available, about May 1, 1961, in 
well equipped offices of small CPA firm, 
midtown New York City, JU 2-8140. 

CPA, 37, NYSSCPA, $11,000 practice, 2 
days weekly free time seeks partnership op- 
portunity with overburdened practitioner. 
Box 2329. 

565 Fifth Ave., cor. 46th Street, will sublet 
one room in 3 room suite, $75, or 1% 
rooms with air-conditioning. OX 7-9169. 








NOTICE TO CLASSIFIED ADVERTISERS 


Effective with the May 1961 issue a new classification will be 
initiated—BUSINESS SERVICES. This category will include 
trade services (space rental, typing, etc.) theretofore included 
in BUSINESS OPPORTUNITIES. The latter category will be 
reserved for professional matters such as purchase of practice, 
association, etc. The rate for ads in both categories will be 
20 cents per word, with a $5 minimum. 
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Mr. Accountant: 


IT’S THE AMERICAN WAY OF LIFE... 





MR. “MEADOW BROOK” 





EACH SUCCEEDING YEAR 


A successful businessman is never satisfied with last year’s 

results for he knows he must continue to grow, improve his product, 
and provide better customer services in order to meet 

the competition in his particular field. 


Why not advise your client to utilize the facilities 

of The Meadow Brook National Bank’s accounts receivable 
and/or inventory revolving finance plan to enable him 

to continue growing and take advantage of the advice 
and counsel of our experienced credit officers 

who are ready to serve him. 


Meadow Brook’s revolving credit at LOW BANK RATES 


makes this American Business way of life possible. 


FOR FURTHER INFORMATION WRITE TO: ACCOUNTS RECEIVABLE DIVISION 


60 Hempstead Avenue, West Hempstead, N. Y. or stop in at any one of our 54 offices 
located throughout Greater New York and on Long Island. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





“There is something 
that is much more | 
scarce, something 
rarer than ability. 


It is the ability to 
recognize ability.” 


FRRoBerRtT FIace 


PERSONNEL AGENCIES 


130 WEST 42 STREET, NEW YORK 36, N.Y. | 


LOngacre 4-3834 


controllers 
treasurers 
internal accountants 
cost/budget men 
systems men 
tax men 
internal auditors 
office managers 
bookkeepers 

and, of course 
public accountants 
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DIRECTED BY A CERTIFIED PUBLIC ACCOUNTANT 
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